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FOREWORD

he need to protect biodiversity has never been

greater, as populations around the world use

more natural resources and as expanding cities
and farms dramatically alter wildlife habitat. Accom-
modating both people and wildlife on the same land
often seems either untenably expensive or danger-
ously ineffective as a strategy for conserving species.
Many conservationists argue that protected areas
such as national parks and forest reserves are the last,
best refuge for wildlife and have focused their atten-
tion on expanding the protected estate.

While the number of protected areas worldwide has
increased from fewer than 10,000 in 1960 to more
than 105,000 today, many protected areas are being
downlisted or degazetted to non-protected status. In
some countries, national governments have repur-
posed park land for economic development. Else-
where, rural people forced from their customary land
when parks were created are returning and reclaim-
ing their land, often supported by court decisions.

This report explores the uncertain future of protected
areas in three East African countries—Uganda, Kenya
and Tanzania. In Uganda, the government has dega-
zetted or changed land use in a number of parks, in-
cluding the Butamira Forest Reserve and several forest
reserves on Bugala Island. In Kenya, between 1962 and
2002, at least 200,000 illegal land titles were issued—
many for land in protected areas and most on orders
of senior government officials. In Tanzania, the High
Court has repeatedly ruled that protected areas estab-
lished through extra-legal means are unconstitutional.

To date, conservationists have addressed this threat
by focusing on protecting parks targeted for de-
gazettement or denotification. This report argues that
this approach alone cannot secure the world’s parks.
Rather, we must also address the way parks are estab-
lished, to ensure that they are both secure in law and
locally legitimate. As in so many endeavors, we are
realizing the importance of investing more time and
thought sooner rather than later, as well as the impor-
tance of engaging a broader range of stakeholders.

While the threats to existing parks range from
degazettement and denotification to significant in-
park land use changes, a few solutions are likely to
make protected areas work better for both people and
wildlife: democratize the procedures by which private
land is acquired by government; promote account-
ability in the exercise of eminent domain authority;
protect the acquisition and land transfer procedures
from inappropriate political interference; and halt the
frivolous and irregular acquisition of private land.

It should perhaps not surprise us that in the rush to
stem catastrophic loss of biodiversity, or under the ae-
gis of efforts to do the same, some parks were created
through illegitimate and even extra-legal processes.
We can be surprised, and even dismayed, however,
if the conservation community does not now correct
its course. Neither the citizens nor the wildlife of our
nations can prosper with anything less.

JONATHAN LASH
PRESIDENT
WORLD RESOURCES INSTITUTE
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EXECUTIVE SUMMARY

for pursuing wildlife management and have

become increasingly central to conservation
strategies in Kenya, Uganda and Tanzania. In East
Africa, the future of biodiversity rests largely on the
security and sustainability of the protected estate.
Government degazettement and private challenges to
the public exercise of eminent domain are, however,
growing threats to protected areas in East Africa. Gov-
ernments have pursued degazettement, denotification
and significant in-park land use changes to promote
economic development or to achieve short-term politi-
cal gains. Local communities and their advocates have
also threatened the status of protected areas by as-
serting their property rights and fighting back against
expropriation. The courts in East Africa have quashed
attempted private land acquisitions on procedural
grounds and ruled that protected areas established
through extra-legal means are unconstitutional. The
courts have not ordered remedies of degazettement
and reoccupation, but presidential commissions have
made such non-binding rulings. Conservationists
have pressed governments to reverse their degazette-
ment decisions and advocated for strengthening

P rotected areas (PAs) are a traditional means

degazettement procedures; less attention has focused
on the procedures by which land is acquired and PAs
are established. When governments acquire private
property in a compulsory manner, transfer land from
the private to the public domain, and place public
land into protected areas they must balance the public
good of park conservation with the public good of
secure property rights. Protected areas will remain
secure when the codified procedures for acquiring
land and establishing parks are implemented and
enforced. The public will accept these designations as
legitimate when they have been established through
democratic (i.e., transparent, inclusive, accountable)
processes. To secure Africa’s protected areas, gov-
ernments must exercise their authority of eminent
domain in a disciplined manner that responds to
genuine public purposes, follows democratic proce-
dures, and awards fair and prompt compensation—
preferably before taking possession of the land. Such
measures will curb unnecessary degazettements and
frivolous land acquisitions, establishing protected
areas that are well positioned to deliver sustainable
conservation and protecting private property rights to
promote investment and poverty reduction.

WRI: PROTECTED AREAS AND PROPERTY RIGHTS



INTRODUCTION

for pursuing wildlife management and have

become increasingly central to conservation
strategies (Naughton-Treves et al. 2005; Hutton et
al. 2005). For many conservationists, they are also
the basis for assessing how engaged and committed
governments are in conserving biodiversity (Boitani
et al. 2008). As conservation investments shift from
promoting community-based wildlife management
and other locally driven approaches to placing more
land in the protected estate (see Figure 1), the future
of biodiversity rests largely on the security and sus-
tainability of PAs.!

P rotected areas (PAs) are a traditional means

In East Africa, degazettement, denotification and
significant in-park land-use changes pose serious and
growing threats to PAs and biodiversity conservation.?
Conservation organizations have responded to govern-
ment efforts to degazette or down-list PAs by pressing
governments to reconsider their decisions, arguing
that PAs provide important benefits to local people, the
nation and the world. They have also filed court cases,
often focusing on procedural matters, and advocated
for strengthening the legal procedures for degazette-
ment and denotification. In some cases, these efforts
have succeeded in reversing government actions. Such
actions alone, however, will not secure all PAs.

Conservationists have paid considerably less at-
tention to the procedures by which land is acquired
and PAs are established. Yet these procedures have

In East Africa, degazettement, denotification
and significant in-park land-use changes
pose serious and growing threats to PAs and

biodiversity conservation.

important implications for degazettement and denoti-
fication. The establishment of PAs often involves the
acquisition of privately-held land (i.e., customary land,
land held in long-term, government issued leases or
titles) or privately-owned land (i.e., freehold land, land
privately-owned by an individual or group)—hereafter
private land or landed private property—by the govern-
ment through the exercise of eminent domain.® Emi-
nent domain is the authority of the state to take private
property in a compulsory manner for a public purpose
or other use recognized by statute or in practice as le-
gitimate. The establishment of a PA typically involves
three steps: (1) extinguishing private land rights; (2)
placing private property in the public domain; and (3)
transferring public land into a PA. In Kenya, Tanzania
and Uganda, each of these steps is articulated in law.

To secure Africa’s PAs from a legal perspective, the
codified procedures for the compulsory acquisition
of land, especially private property, for conservation
must be strictly adhered to and consistently enforced.
To ensure that PAs are legitimate, especially from a

WRI: PROTECTED AREAS AND PROPERTY RIGHTS



FIGURE 1
(UNEP-WCMC AND IUCN 2007)
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local perspective, these procedures must be demo-
cratic—that is, they must incorporate fundamental
democratic principles, such as transparency, inclu-
sion and accountability. Procedures that are not open
and transparent, that do not allow for public partici-
pation and local engagement, and that offer few op-
portunities for recourse and redress are not consid-
ered legitimate by many people. PAs established by
practices that differ from codified procedures are
vulnerable to legal challenges and can jeopardize the
creation of new parks. PAs established by illegitimate
procedures, even if legal, can lead to people-park
conflicts that threaten biodiversity and conservation
investments. Little comparative research has been
conducted on the law and practice of the compulsory
acquisition of private land for PAs, but experience

shows that some PAs in East Africa were established
by extra legal means and are not considered legiti-
mate by local people.

This paper presents the results of research con-
ducted in Kenya, Tanzania and Uganda on the
law and practice of eminent domain, with a focus
on the acquisition of private land for PAs. Three
critical eminent domain issues are addressed in
some detail: (1) the permissible uses and justi-
fied purposes for expropriation; (2) the procedures
and practices for exercising eminent domain; and
(3) the compensation awarded to landowners for
expropriated private property. The paper concludes
with specific recommendations to democratize the
exercise of eminent domain, promote accountability
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in private land acquisitions, and protect the acquisi-  mendations are designed to protect private property
tion and land transfer procedures from excessive rights and to strengthen PAs by building a domestic
and inappropriate political interference. The recom-  conservation constituency.
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DEGAZETTEMENT IN EAST AFRICA

egazettement, denotification and significant
D in-park land-use changes are being exercised

by governments, and pursued by communi-
ties and rural advocates for various public and private
purposes. In Kenya, during President Daniel arap
Moi’s regime, public land, including land in PAs, was
a common patronage resource used by government
officials and political party leaders to garner votes,
service favors and achieve other short-term political
gains (Klopp 2001). Between 1962 and 2002, at least
200,000 illegal titles were issued—many for land
in PAs and most on orders of the president or other
senior public officials. Almost 98 percent of these il-
legal titles were issued between 1986 and 2002, dur-
ing the latter years of the Moi regime (Government of
Kenya 2004).

In September 2005, the government of Kenya is-
sued a decree down-listing Amboseli National Park
to a National Reserve (Mynott 2005). Amboseli, a
UNESCO Man and the Biosphere Reserve, is one of
Kenya’s—and Africa’s— most visited PAs, generating
approximately $3.5 million in 2005. The denotifica-
tion transferred management of the PA and control
of all gate receipts and other park revenue from the
national Kenya Wildlife Services to the Olkejuado
County Council. Many pundits believed that the
declaration was intended to garner votes for an up-
coming national referendum on a new Constitution.
Conservationists argued that the County Council did
not have the experience or expertise to effectively

manage Amboseli, and pressed the government to re-
verse its decision. Several conservation organizations
also took the matter to court, claiming the change of
status was made illegally (Save Amboseli 2008). The
Olkejuado County Council argued that up-lifting the
Amboseli Game Reserve—established in 1948—to

a National Park in 19774 was unconstitutional and il-
legal. By down-listing Amboseli and passing manage-
ment responsibilities back to the County Council, the
government was simply redressing a past wrong. The
government’s decision was eventually reversed, but
the experience shows that even world famous PAs
can be subject to degazettement and denotification.

In Uganda, the government has sought to dega-
zette or change land-use practices in several PAs,
principally for private, commercial investment and
economic development purposes. These include the
Pian Upe Wildlife Reserve, Butamira Forest Reserve,
Mabira Forest Reserve and several forest reserves
on Bugala Island (Tumushabe and Bainomugisha
2004a; Manyindo 2003; Tumushabe 2003). In each
case, local people who depend on the PAs, their
associations, national civil society organizations,
government agencies responsible for PAs and the
general public opposed the government actions and
defended the PA. In the Mabira case, civil unrest
and police actions resulted in considerable property
damage and the death of three Ugandans (BBC
2007). The actions yielded different outcomes. Pian
Upe and Mabira remain intact, but the forests in the
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Butamira and Bugala Island reserves were cut down
(see Figure 2).

In the case of the Butamira Forest Reserve, the
government initially sought to degazette the PA, but
when the effort stalled, it instead issued Kagira Sugar
Works Ltd., a 50-year permit over the Reserve for the
cultivation of sugarcane. Local NGOs, representing
some smallholder farmers who lost their resource-
use rights in the multiple-use PA, took the matter
to court. In 2004, the court ruled that the change
of land use in the PA contravened the Constitution,
including the citizens’ right to a clean and healthy en-
vironment and the government’s duty to protect the
country’s natural resources (Government of Uganda
2004a). The court also noted that the required project
brief and environmental impact assessment had not
been prepared by the National Environmental Man-
agement Authority and Kagira. To date, the govern-
ment has not implemented or enforced this court
order.

In eastern Uganda, indigenous Benet farmers, dis-
placed by the government in 1993 when the Mount
Elgon Forest Reserve was gazetted a fully protected
national park, have been fighting to regain their cus-
tomary land. In late-2005, the High Court ruled that
the Benet people are the historical and indigenous
inhabitants of a part of the Mount Elgon National
Park; that this area should be degazetted; and that
the Benet are “entitled to stay in the said areas and
carry out agricultural activities including developing
the same undisturbed” (cited in Lang and Byakola
2000). The farmers reoccupied their lands in the PA,
cleared the replanted forest and cultivated crops (the
trees had been planted as a carbon offset to mitigate
greenhouse gas emissions from air travel by Europe-
ans and other activities). In February 2008, following
the death of a European tourist in Mt. Elgon National
Park, the government again evicted the Benet from
the PA. Hundreds of houses were demolished and
farms destroyed (Jaramogi 2008).

FOREST LANDS CLEARED IN
GAZETTED RESERVE ON BUGALA
ISLAND IN LAKE VICTORIA FOR
CONVERSION TO A PALM OIL
PLANTATION

(photograph by James Acworth)

FIGURE 2

The government of Uganda has encouraged private
investors to develop mining operations, which have
threatened PAs. To meet growing domestic demands
for cement and offset the high costs of imports, the
government is supporting the expansion of lime-
stone extraction in Western Uganda.* A major source
of limestone in Queen Elizabeth National Park
(QENP)—a world heritage site and Uganda’s second
largest PA—has been targeted for exploitation. The
government is considering granting 450 hectares

WRI: PROTECTED AREAS AND PROPERTY RIGHTS



of land in the PA, called Dura, to Hima Cement
(Magumba and Nandutu 2007). Already, Hima Ce-
ment has started building a road network through the
park, setting up buffer zones around the Lake George
Ramsar Site and River Dura, and putting in place
water quality control points.

Commercially viable quantities of oil have also
been discovered in Western Uganda. Oil prospecting
blocks have been established on the border with the
Democratic Republic of Congo, from Sudan south
to near the Rwanda border. Most blocks have been
allocated to oil companies for prospecting purposes.
A number of PAs are partly or wholly inside the oil
blocks and many other PAs that fall outside the con-
cession areas will likely be affected by oil exploration,
extraction, transportation and processing. Not even
the highly endangered mountain gorillas are safe—
Mgahinga National Park currently lies outside any
oil block, but part of Bwindi Impenetrable National
Park is in a prospecting block. Oil has been found
in Murchison Falls National Park—Uganda’s largest
PA—and the government has indicated that it may
degazette part of the Kaiso-Tonya Wildlife Reserve
for an oil pipeline and small refinery (Baguma et al.
2007). As the oil sector develops, many conservation-
ists are concerned that other PAs will be targeted for
degazettement.

In Kenya and Tanzania, rural communities and
their representatives are also using the court to
protect indigenous land and other natural resources
or to reclaim traditional land expropriated by the
government for PAs. In Kenya, courts have quashed
attempted land acquisitions on procedural grounds,
ruling that for compulsory acquisition to be lawful it
must strictly comply with the provisions of the Con-
stitution and the Land Acquisition Act (Sifuna 2005).

In Tanzania, the High Court has ruled on numer-
ous occasions that PAs established through extra-
legal means are “unconstitutional” and therefore
“null and void,” although it has not ordered remedies
of degazettement and reoccupation (Nshala 2004a;
2004b; Mchome 2002). In 2004, however, the
Presidential Commission for Human Rights and
Good Governance in Tanzania issued a non-binding
ruling that 135 Nyamuma villagers forcibly displaced
by the government for the expansion of the Serengeti
National Park, already the nation’s largest PA, should
be compensated for their losses and allowed to re-
settle on their land (Government of Tanzania 2004;
Legal and Human Rights Centre 2003). In 2003, the
villagers sued the government after it rejected the
Commission’s recommendations. The High Court
dismissed the application for enforcement, but the
villagers have lodged their dissatisfaction at the Court
of Appeal (Keregero 2007; 2005).°
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PROPERTY RIGHTS IN EAST AFRICA

n Africa, most land and natural resources are by
I law state-owned or public property held in trust

by the president or government for its people. In
Kenya, “radical title”—ultimate power over land—is
vested in the president. Kenya was one of the first
African countries to undertake a comprehensive land
tenure reform involving the large-scale conversion of
customary land tenure systems to private, registered
ownership of land. Large tracks of freehold land are
held by individuals, groups of individuals (including
“group ranches”) and institutions. Still, about 8o per-
cent of the total land area is Trust Land administered
by local authorities and the Commissioner of Lands
for local communities indigenous to the area (Gov-
ernment of Kenya 1992, Constitution, 9(114-118);
Government of Kenya 1960).

Under Tanzania’s land legislation, land is vested
in the president and held in trust for the country’s
citizens. Existing use rights resulting from long
standing occupation or use are secured in law. There
are three classifications of land for purposes of

administration: village land (land falling under the ju-

risdiction of existing registered villages), general land
(mainly urban land and land already under granted
titles) and reserve land in protected areas. Most land
in Tanzania is classified as village land. Land under
granted titles is leased for periods of up to 99 years.

In Uganda, the 1995 Constitution vests land and
natural resources® in its citizens. Land laws recog-

nize four land tenure forms: customary, leasehold,
freehold (registered freehold) and “mailo™” (a custom-
ary form of freehold limited to about 9,000 square
kilometers in Buganda, central Uganda). Custom-
ary tenure represents the bulk of landholdings in
Uganda.? Under customary tenure, access to and
use of land is determined by the traditional rules of
the tribal group. Leasehold tenure generally applies
to grants of land to urban and non-citizen holdings.
Freehold tenure is limited and found mainly in the
former Ankole, Toro, Kigezi and Bugisu districts.

In East Africa, leaseholds from government (statu-
tory or granted rights of occupancy; also referred to
as registered or titled land) are the principal legal
means of securing and transferring land rights, and
eminent domain is the only legal method of extin-
guishing private land rights in a compulsory manner.
In Kenya, Tanzania and Uganda, the constitution
confers eminent domain authority on the president.
The president can delegate this authority to other
entities, including unelected and private bodies such
as corporations, for achieving valid public purposes.

Across Africa, only 2 to 10 percent of the land is
legally registered (Deininger, 2003). The majority
of poor rural people do not hold granted rights of
occupancy, often because they lack the knowledge,
capacities and resources needed to navigate the appli-
cation process and meet the lease or title conditions.
The application process usually requires an expensive

WRI: PROTECTED AREAS AND PROPERTY RIGHTS
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cadastral survey® and a management plan approved
by the government, while occupancy, use and other
conditions are not always consistent with local or tra-
ditional practices. For example, occupancy conditions
may require permanent residency while usufruct rights
conditions may tie security of tenure to prescribed uses
that may require significant investments in capital or
labor. Breach of these requirements or an inability to
show “proof of use” can lead to penal consequences or
revocation of title and loss of land.

Most rural people and communities in Africa have
security in their land and natural resources through
customary tenure arrangements. In many countries,
legislation recognizes customary rights (customary
or deemed rights of occupancy) but also often ties the
security of these rights to occupancy and use condi-
tions that are difficult for rural poor people to meet.
In some countries, the law does not provide custom-
ary rights—whether at the individual, household or
community level—the same level of legal protection
as granted rights of occupancy. In other countries,
the law provides customary and granted rights equal
status. In Tanzania, for example, under the Village
Land Act (VLA), “customary right of occupancy is in
every respect of equal status and effect to a granted
right of occupancy” (Government of Tanzania 1999a,
VLA, 18(I)). Experience shows, however, that it has
been difficult to implement from both a political and
technical perspective, and the courts have tended to
rule in favor of granted rights of occupancy (World
Bank 2003a).

The majority of poor rural people do not hold
granted rights of occupancy, often because they
lack the knowledge, capacities and resources
needed to navigate the application process and

meet the lease or title conditions.

Secure property rights can encourage investments
and promote economic growth (World Bank 2003),
but absolute or near limitless rights to private prop-
erty can be problematic for government and society
pursuing public interests. For property rights to be
viable, governments must be able to expropriate
private land—customary rights and granted rights
of occupancy—in a compulsory manner for public
purposes, such as PAs for biodiversity conservation.
Land acquisition laws that excessively restrict or com-
plicate government efforts to acquire private property
help secure tenure but they can also jeopardize public
interests. Alternatively, procedures that significantly
weaken property rights can facilitate public purposes,
but they may limit investments and retard devel-
opment. With international attention focused on
promoting good governance and reducing poverty,
PA-based and conservation-induced hardships to rural
communities are under increased public scrutiny. So-
cieties are examining the sometimes competing policy
objectives of conservation and development, weighing
the public benefits of PAs—some that may accrue
over time—against the needs of rural people who
depend on land for their livelihoods and wellbeing.
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4

EMINENT DOMAIN IN EAST AFRICA

ates landed private property and the laws that

codify them play an important role in balanc-
ing the need to secure property rights for investment
purposes with the need to acquire private land in the
public interest. More specifically, the recognized and
established uses of eminent domain, the procedures
for exercising eminent domain authority (and for
placing public land in the protected estate), and the
compensation awarded for expropriated property are
central to balancing private rights and public purposes.
The legislation in Kenya, Tanzania and Uganda (here-
after East Africa) regarding these three critical issues
is reviewed below.

The procedures by which government expropri-

A. EMINENT DOMAIN USES

Legal scholars consider eminent domain an inher-
ent or preexisting power of the state—an attribute of
sovereignty that does not require an express grant of
authority. Still, this authority is established in many
African constitutions and enabling legislation. The le-
gal justifications for exercising eminent domain vary
in East Africa. In Kenya, eminent domain authority
can be exercised, “in the interest of defense, public
safety, public order, public morality, public health,
town and country planning or the development or
utilization of property so as to promote the public
benefit” (Government of Kenya 1992, Constitution,
75(1)(a)). In Uganda, eminent domain can be used

when, “the taking of possession or acquisition is
necessary for public use or in the interest of defense,
public safety, public order, public morality or public
health” (Government of Uganda 1995, Constitution,
26(2)(a)). Similar uses are recognized in enabling
legislation in Kenya and Uganda, including the Land
Acquisition Act.

In East Africa, the initial determination of whether
a proposed use is in the public interest is usually
done by and within the government. In many cases,
the process for determining the public interest re-
quirement is informal and unsystematic, and is not
an open or participatory process involving the public
or even other branches or levels of government (see
Section 4, B. Eminent Domain Procedures). Public
purpose is usually defined so broadly that, in practice,
it does not serve as a significant limit on the govern-
ment’s power of eminent domain.

In East Africa, the courts have interpreted the
law on eminent domain and helped to define pub-
lic interest. In Uganda and Kenya, the courts have
interpreted “public interest” narrowly to mean that
the targeted property must be used to promote the
general interests of the community, not the particular
interests of any private individuals or institutions.*

In Uganda, the government has on several occa-
sions sought to amend the Constitution and enabling
legislation—including an on-going effort to develop
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a new land policy—to expand the president’s author-
ity to acquire private land in a compulsory manner
for a public interests, and for investment, economic
development and productive purposes (Sserwanga
2007; Government of Uganda 2004b; Tumushabe
and Bainomugisha 2004b). Such actions are remi-
niscent of the post-independence period in Africa
when laws emphasized state powers to promote
development over the government’s duty to protect
private property rights. At the time, many African
governments considered the public purpose limita-
tion on expropriation unsuited to development and
streamlined eminent domain procedures—restricting
opportunities for participation and recourse, limiting
or dispensing entirely with compensation, and allow-
ing for the possession of property before the payment
of compensation (Dunning 1968).

In Tanzania, the Land Acquisition Act (LAA) allows
for a broader use of eminent domain authority than
in Kenya and Uganda, authorizing the president to
“acquire any land for...any public purpose” (Govern-
ment of Tanzania 1967, LAA, 2(a)4(1)), and more
specifically, for:

« Exclusive government use and general public use;

« Any government scheme, social services and hous-
ing, and industrial, agricultural and commercial
development;

« Sanitary improvement, including reclamations;

« New, extension or improvement of city, municipal-
ity or other settlement;

- Airfield, port or harbor;
« Mining for minerals and oil;

« Use by a community or community corporation;
and

« Agricultural development by any person.

Further, when a corporation requires land for a
“public utility or in the public interest or in the inter-
est of the national economy,” the president, with par-
liamentary approval, can declare such purpose to be a
public purpose (Government of Tanzania 1967, LAA,
2(a)4(2)). The more recent Village Land Act of 1999
states that investment projects “of national interest”
may be in the “public interest” for the purposes of
expropriation provisions (Government of Tanzania

19993, VLA, 4(2)).

The LAAs in Kenya, Tanzania and Uganda do not
explicitly recognize PAs as a public interest, but they
are a well-established and recognized use of eminent
domain. Governments usually justify compulsory
land acquisitions for conservation by simply declar-
ing their intent to create a new PA or by invoking
parks as an established use of eminent domain au-
thority. Legal scholars argue that eminent domain is
justified when the public good overrides private prop-
erty rights and more specifically, when the benefits to
the public outweigh the costs to the affected individu-
als. In Tanzania and Uganda, the government is not
required to justify the proposed land acquisition in
these terms or to demonstrate that a proposed PA is
in the public interest. But in Kenya, the government
must, “afford reasonable justification for the causing
of any hardship that may result to any person having
an interest in or right over the property” (Govern-
ment of Kenya 1992, Constitution, 75(1)(b)) and the
Minister of Land is required to certify this justifica-
tion in writing to the Commissioner of Lands. The
law, however, does not obligate the government to
actually value the public benefits and to weigh them
against the costs to the affected people.

In summary, the legislation on the use of eminent
domain varies widely in East Africa, with the LAA
in Tanzania allowing for a much broader set of uses
than in Kenya and Uganda. PAs are not explicitly rec-
ognized in law as a justified public purpose, but, in
practice, they are an established use in all three coun-
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tries. In Uganda and Tanzania, expropriation requires
only that the government declares or invokes the land
acquisition for a PA, while in Kenya, the government
must justify the causing or creation of hardships on
the affected people. In all three East African coun-
tries, the law does not require that the government
conduct a cost-benefit analysis of the proposed PA to
ensure that the benefits to the public outweigh the
costs to the affected individuals.

B. EMINENT DOMAIN PROCEDURES

Two sets of procedures are involved in exercising em-
inent domain for PAs: (1) the procedures for acquir-
ing private land and placing it in the public domain;
and (2) the procedures for putting public land in PAs.
In Kenya, six steps are required to acquire private
land in a compulsory manner (Sifuna 2005):

« The Minister of Lands directs, in writing, the
Commiissioner of Lands (hereafter Commissioner)
to acquire a particular parcel of land in a compul-
sory manner. The instructions must indicate the
purpose for which the land is required and the
responsible public institution.

« The Commissioner publishes a notice of inten-
tion in the Kenya Gazette—the official government
journal—and provides a copy to “every person who
appears to him to be interested or who claims to
be interested in the land” (Government of Kenya

1968, LAA, 9(1)(b)).

« The Commissioner publishes in the Kenya Gazette
a notice of inquiry to hear claims for compensa-
tion and serves a copy to every person with interest
in the condemned land.

« The Commissioner convenes a public inquiry to
determine which individuals have legitimate land
claims, the value of the land and the amount of
compensation payable to each valid claimant.

« The Commissioner serves notice to every person
receiving compensation, awards compensation
and files notices of all awards in the Office of the
Commissioner.

« The Commissioner serves notice to all persons
with interest in the land indicating the day the
government will take possession, removes the land
from the register of private ownership and places
the land in the public domain as public utility land.

In Kenya, the procedure for placing public land into
PAs involves three steps:

« The Minister responsible for matters relating to
wildlife conservation (hereafter Minister of Wild-
life) consults with and obtains the consent of the
Minister of Lands or, if the Minister dissents, the
approval of Parliament.

« An environmental impact assessment is undertaken
and all requirements fulfilled.

« The Minister of Wildlife declares the land under
park management and implements the PA.

Recently enacted land and land-relevant laws in
Kenya, Tanzania and Uganda are generally consistent
with the LAAs of the mid-1960s (see Section 4, A.
Eminent Domain Uses), although there are some im-
portant contradictions. For example, in Kenya, under
the Wildlife (Conservation and Management) Act of
1976, the Minister for Wildlife has discretionary pow-
ers to declare “any land” a PA (Government of Kenya
1976). The Constitution and LAA, however, require
the approval of the Minister of Lands to acquire
private lands in a compulsory manner and to place
public land in PAs. As such, the Minister of Wildlife
cannot declare “any land” a PA; he can only acquire
private land on a voluntary basis—willing seller-will-
ing buyer arrangement—without the consent of the
Minister of Lands. In Kenya, all compulsory land ac-
quisitions for PAs and other public purposes require
the involvement of the Minister of Lands.
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Public participation in eminent domain decisions is
limited in all three East African countries. In Kenya,
“every person interested in the land, is entitled to be
heard, to produce evidence and to call and to question
witnesses at an inquiry” (Government of Kenya 1968,
LAA, 9(6), emphasis added). The public inquiry,
however, only establishes who has valid claims and
what compensation should be awarded the claim-
ants, it does not determine whether the acquisition
is justified and should proceed. The legal position is
that by the time the inquiry is undertaken, the land
has already been acquired by the state, although the
government has not yet taken possession. As a result,
the Minister of Lands exercises eminent domain
without reference to the public or even the affected
landowners and resource users, who are advised of
the government’s decision through the notice from
the Commissioner of Lands. The environmental
impact assessment (EIA) regulation requires public
participation but is a recently added step with the
enactment of the Environmental Management and
Coordination Act of 1999 (Government of Kenya
1999). This step applies to the procedure for placing
public land into specific uses, such as PAs, not to the
acquisition of private land. EIAs are also required for
certain proposed developments or significant land-
use changes in PAs.

A substantial portion of rural land in Kenya that
communities use in common (i.e., rangeland, forests)
is Trust Land held by local authorities (Government
of Kenya 1992, Constitution, 9(114-118); Government
of Kenya 1960). These local leaders are enjoined to
hold the land “for the benefit of the persons ordinar-
ily resident on that land and give effect to such rights,
interests or other benefits in respect of the land as
may, under African customary law for the time being
in force and applicable thereto be vested in any tribe,
group, family or individual” (Government of Kenya
1992, Constitution, 115(2)). Many local authorities,
however, use such land with little or no regard to their
public trust obligations and appoint the Commis-

sioner for Lands to manage trust land on their behalf.
The Trust Land Act states, “The Commissioner shall
administer the trust land as agent for the council”
except “where the Minister is satisfied that the council
has made satisfactory arrangements to administer its
trust land itself” in which case he will, by notice in
the Kenya Gazette, terminate the power (Government
of Kenya 1960, Trust Land, 53). By doing so, local
authorities are converting what is essentially com-
mon property into public land. Subsequently, when
such lands are needed for PAs or other public uses,
they are acquired through a separate (“setting apart”)
procedure that does not require public participation.

In Kenya, Tanzania and Uganda, any person ag-
grieved by the compulsory acquisition of land may
petition the court for redress. In Kenya, the courts
have tended to issue strict interpretations to the pro-
visions of procedure set out in the Constitution and
LAA. In 1994, the court held that, “the notice pub-
lished under section 6(2)...must include the identity
of the public body for whom the land is acquired and
the public interest in respect of which it is acquired.
It is only when a notice contains such information
that a person affected thereby can fairly be expected
to seize his right to challenge the legality of the
acquisition. That is because the test of the legality of
the acquisition is whether the land is required for a
public body for a public benefit and such purpose is
so necessary that it justifies hardship to the owner.
Those details must be contained in the notice itself
for the prima facie validity of the acquisition must be
judged on the content of the notice. The test must
be satisfied at the outset and not with the aid of
subsequent evidence” (Government of Kenya 1994).
The court went on to declare the notice in question
defective and quashed the proposed acquisition. This
ruling was upheld by the Court of Appeal (Govern-
ment of Kenya 19906). In Kenya and in other African
nations, however, the courts are only available to the
small minority of people with the knowledge, time
and resources to pursue their rights in this manner.
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In summary, the legal procedures for the com-
pulsory acquisition of landed private property are
similar in Kenya, Tanzania and Uganda. In all three
countries, the exercise of eminent domain authority
is principally a government matter; there is no re-
quirement for public participation in the decision to
expropriate private land for public purposes. Partici-
pation is mandated in determining compensation, in
putting public land into specific uses and in chang-
ing land-use practices in PAs. By law, the courts are
available to aggrieved persons in all three countries,
but in practice, few poor people have access to them.
Public interest law associations have represented
some rural people (or groups of rural people) whose
land has been taken and targeted for conservation (see
Section 2. Degazettement in East Africa).

C. EMINENT DOMAIN COMPENSATION

Development professionals and human rights ad-
vocates argue that compensation should improve or
at least restore in real terms the living conditions of
displaced people to pre-resettlement levels (Cernea
and Schmidt-Soltau 2006; Cernea 2003; World Bank
2001; Cernea and McDowell 2000). Experience
shows, however, that involuntary resettlement, even
when mitigated, often gives rise to severe economic,
social and other impoverishment risks. These in-
clude: displaced and dismantled production systems;
loss of income sources; weakened community institu-
tions and social networks; dispersed kin groups; and
diminished or lost cultural identity and traditional
authority (Cernea 2003; World Bank 2001).

Providing compensation requires an understand-
ing of which property qualifies for compensation,
who holds valid claims, how the property is assessed
and valued, and when the compensation must be
paid. In Kenya, land as well as crops, trees, structures
and fixed improvements (i.e., houses, fences and
irrigation systems) are eligible for compensation. In

Tanzania, however, the government is required to
pay compensation only for certain land. “No com-
pensation shall be awarded in respect of any land
which is vacant ground” (Government of Tanzania
1967, LAA, 12(1)). Agricultural and pastoral lands

are not considered vacant but must be in “good

estate management” to be eligible for compensation
(Government of Tanzania 1967, LAA, 12(5)(b)). Land
that is not properly used or inadequately developed

is not eligible. Further, “...compensation awarded
shall be limited to the value of the unexhausted
improvements of the land” (Government of Tanzania
1967, LAA, 12(2)). “Unexhausted improvements” is
defined as “any quality permanently attached to the
land directly resulting from the expenditure of capital
or labour by a person...and increasing the produc-
tive capacity, utility or amenity thereof, but does not
include the results of ordinary cultivation other than
standing crops or growing produce” (Government of
Tanzania 1967, LAA, 12(7)). The law excludes many
investments to improve land, such as labor to develop
the farm and added soil nutrients to ensure high crop
yields (Nshala 2004a; 2004Db).

Experience reveals that the claims of people who
hold customary rights but not granted rights of
occupancy (i.e., government-issued leases or titles)
are often denied compensation. In Tanzania, the
law which established the Mkomazi Game Reserve
in 1952 explicitly preserved preexisting customary
land rights. In 1988, the government evicted several
thousand Maasai from the Reserve and did not com-
pensate them. Fifty-three affected Maasai sued the
government and, in 1998, the High Court awarded
each plaintiff the sum of $450 and ordered the
government to relocate them to alternative land for
settlement—sufficient for them to conduct their graz-
ing activities and settle on a self-help basis. Dissatis-
fied with this decision, the plaintiffs appealed and,
in 1999, the Appellate Court, citing “indisputable
surrounding circumstances,” held that the Maasai
were new arrivals in the disputed area, preceded by
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other peoples. As such, the Court ruled that the plain-
tiffs did not have ancestral customary land title, only
user rights and awarded the appellants alternative
grazing land and compensation for the destruction of
their properties (Peter 2007; Veit and Benson 2004;
Brockington 2002; Mchome 2002; Juma 2000;
Government of Tanzania 1999b; Lobulu 1999; Tenga

1999).

In Kenya, property owners are compensated by
land replacement at new sites—*“land for land”
compensation—or are paid market prices for their
condemned land. Crops and structural improvements
are also assessed at market value. In Tanzania, the
Land Acquisition Act allows compensation for land
to be awarded in cash or “a grant of public land not
exceeding in value the value of the land acquired”
(Government of Tanzania 1967, LAA, 11(2)). The
Village Land Regulations expanded the range of
compensation forms to include cash, alternative land,
“plants and seedlings...regular supplies of grain and
other basic foodstuffs for a specified time (and) such
other forms of compensation as may be agreed be-
tween the claimant and the Commissioner” (Govern-
ment of Tanzania 2001, VLR, 25(c)(f)(g)). With little
unclaimed or unoccupied productive land, however,
the alternative land provided is often marginal and of
low value. Crops and other improvements are valued
at government rates which are usually below market
value. In Tanzania, property is rarely valued at market
or replacement costs unless required—and paid for—
by donor agencies or other international development
assistance organizations. Government auditors, not
independent assessors, usually identify and value
the eligible improvements. Assistance for relocation
and resettlement is not required and rarely provided
(Nshala 2004a; 2004b).

When compensation must or should be paid also
varies in East Africa. In Uganda, the law obligates
the government to pay full compensation before
the acquisition—*“the assessment officer shall take

possession of the land as soon as he has made his
award” (Government of Uganda 1965, LAA, 6(1)). Ad-
vocates have invoked this provision in their efforts to
quash acquisitions while the government has sought
to change the law to allow the president to acquire
land without first paying compensation (Government
of Uganda 2004b; Tumushabe and Bainomugisha
2004b).

In Kenya and Tanzania, the law obligates the govern-
ment to pay compensation “promptly,” but does not
require payment before taking possession of the land.
In Kenya, “...full compensation shall be paid promptly
to all persons interested in the land” (Government of
Kenya 1968, LAA, 8) and “the Commissioner shall, as
soon as practicable, pay compensation” (Government
of Kenya 1968, LAA, 13(1)). When compensation is
not paid on or before the acquisition, “the Commis-
sioner shall pay interest on the amount awarded at
the rate of six per cent per annum from the time of
taking possession until the time of payment” (Gov-
ernment of Kenya 1968, LAA, 16(1)). The number of
PA-displaced people in East Africa who have received
full compensation is not known, but it is certain that
many of them have not received their award (Peter
2007; Nshala 2004a; 2004b; Tumushabe and Baino-
mugisha 2004a; Brockington 2002; Mchome 2002;
Juma 2000).

Some governments in Africa are pursuing rec-
onciliation to correct past wrongs. In South Africa,
restitution laws allow people to reclaim lost land. In
1998, the Makuleke people regained full ownership
and title of 24,000 hectares of the Kruger National
Park. The land—which had been taken by the apart-
heid regime in the late-1960s and incorporated into
the PA—was returned after the Makuleke reached
a mediated settlement with the new democratic
government. A Joint Management Board with the
government manages the land in ways that are com-
patible with wildlife. The Makuleke have entered into
partnerships with private investors to build tourist
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facilities, and have used some proceeds for commu-
nity development initiatives (Spierenburg et al. 2007;
Turner 2006; Maluleke 2004).

In summary, the conditions and circumstances
regarding compensation for expropriated private
property vary in East Africa. In Kenya, land, crops,
trees, structures and fixed improvements are eligible
for compensation. In Tanzania, only land that is
properly used or adequately developed is eligible for

compensation along with narrowly-defined “unex-
hausted improvements.” In Kenya, property is valued
at market prices, but in Tanzania, property is valued
at government rates which are usually below market
value. In Uganda, the government must pay full
compensation before taking possession of the land,
while in Kenya and Tanzania, the government is only
required to pay compensation “promptly.” Many PA-
displaced people in East Africa have not received their
full compensation award.
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FINDINGS AND RECOMMENDATIONS

number of findings can be drawn from this
review with important implications for bio-
diversity conservation. Several policy options

and recommendations on the law and practice of
eminent domain for PAs are also presented below.

A. KNOWLEDGE AND UNDERSTANDING

Little systematic and comparative research has been
conducted on the relations between compulsory land
acquisition, conservation and poverty reduction in
Africa. With PAs the conservation strategy of choice,
new research is needed to generate the information
and knowledge needed to design sound conservation
and development policies. Investigations are needed
on the law and practice of PAs established by emi-
nent domain, and on the conservation and develop-
ment outcomes. Do PAs established through emi-
nent domain deliver their intended public purposes?
How has the use of eminent domain for PAs affected
private property rights, investment and development?
How can governments meet their responsibilities

of protecting private property rights and of acquir-
ing private land for public purposes? How can law
balance the public goods of development and conser-
vation? How have the courts interpreted the law on
eminent domain and judged government practices?
Are compulsory acquisition procedures democratic
and are they consistently applied and enforced?

New research is underway to better understand the
effects of PAs on adjacent communities, to identify
best practices in mitigating park-people conflicts and
to establish the full value of PAs (Burke et al. 2007;
Wilkie et al. 2006; Schmidt-Soltau and Brockington
2004). Less attention is focused on strengthening
compensation policies and practices, and on ensuring
the continued wellbeing of people displaced by PAs.
How many people have been displaced by conserva-
tion and how many have received fair compensation?
Are PA-displaced people better off before or after
being dispossessed of their land? What support do
displaced people need to maintain or improve their
standard of living? The answers to these and other
questions are urgently needed to develop realistic and
effective policies that will reduce poverty, promote
development and achieve sustainable conservation.

B. EMINENT DOMAIN USES

To adequately protect property rights and secure
tenure, the application of eminent domain must be
disciplined and restricted to genuine public purposes,
not including ordinary government business or
economic development. Governments must establish
robust and unqualified public purpose requirements
for the compulsory acquisition of landed private
property (Cotula 2007). Laws that clearly and conser-
vatively define public purpose, public use, public ben-
efit and public interest can provide appropriate limits
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To adequately protect property rights and secure
tenure, the application of eminent domain must
be disciplined and restricted to genuine public
purposes, not including ordinary government

business or economic development.

to government discretion in the exercise of eminent
domain, and protect citizens and society from govern-
ment misuse of this authority. General definitions,
generous interpretations, and broad uses of eminent
domain can weaken private property rights and create
legitimacy problems for governments, even when
land is acquired for genuine public purposes.

Given the often adverse social and economic
consequences of involuntary displacement on rural
people, the exercise of eminent domain must have
high justification standards. Governments should
be required to provide specific justification for each
proposed PA, and not be allowed to simply declare
their intent to establish a new park or invoke PAs as
a traditional and established use of eminent domain
authority. Notices of intention should include a re-
view of alternative conservation approaches and pres-
ent the best possible calculations of the public—and
private—Dbenefits from the proposed PA, the costs
to all affected people and the costs to society, such
as any loss of security in land tenure. Such informa-
tion is needed to establish if the total benefits of the
proposed PA outweigh the collective and cumulative
costs. Such cost-benefit analysis will inform public
debates and decision-making processes, and improve
public policy and government actions. Opportunities
must be provided for the general public, especially
the people directly affected by the land acquisition
and the establishment of the new PA, to participate
and engage in the process, including in the determi-
nation of whether the proposed PA is in the public
interest and whether the acquisition is justified.

For purposes of creating new or expanding exist-
ing PAs, eminent domain should be exercised as a
last resort, after carefully considering and rejecting
all alternative approaches to achieving the desired
public purposes, and after exhausting all reason-
able efforts to encourage willing seller-willing buyer
arrangements and voluntary relocation. Eminent
domain should be exercised when other conserva-
tion approaches, such as community-based wildlife
management, are shown to be inadequate and when
PAs provide the only or best strategy for achieving
biodiversity conservation. Conservation approaches
that are less harmful or more beneficial to local
people than parks should take priority over PAs.

For purposes of creating new or expanding
existing PAs, eminent domain should be exercised
as a last resort, after carefully considering and
rejecting all alternative approaches to achieving

the desired public purposes.

Further, eminent domain should not be exercised
unless the government can provide evidence of its
capacity to meet all procedural requirements and
ensure that the expropriated land will deliver the
public purpose justification. High costs and stretched
budgets are not valid excuses for neglecting com-
pensation and poor PA implementation. Rather, the
inability—or unwillingness—of government to pro-
vide the necessary resources is a sound justification
for not exercising eminent domain and establishing a
new PA. PAs established by eminent domain that fail
to meet their intended public purpose within a rea-
sonable and specified time period should be degazett-
ed and the land returned to its original inhabitants.
“Paper” parks diminish the credibility of government
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to exercise eminent domain for legitimate conserva-
tion purposes and hinder the ability of park authori-
ties to manage all PAs.

C. EMINENT DOMAIN PROCEDURES

The procedures for exercising eminent domain au-
thority in Kenya, Uganda and Tanzania—as well as in
other countries around the world—are principally a
government (i.e., executive branch) affair. Democratic
governance systems encourage and enable citizens
and their representatives to engage government and
participate in public policy matters. They provide
multiple opportunities for citizens to express their
perspectives and needs, and make available vari-

ous channels for their voices to reach government
officials and inform decision-making processes. In
democratic systems, government powers, including
the authority to expropriate landed private property in
a compulsory manner, are also limited and checked
Dby institutionalized accountability measures, such

as civil society monitoring and legislative oversight.
Inclusion and accountability help ensure responsive
givernment and public policies that reflect majority
views while also recognizing minority positions.

In the absence of functioning democratic systems,
measures to implement fundamental democratic
principles such as transparency, participation, rep-
resentation and accountability are not available or
are restricted, compromised and ineffective (Veit et
al. 2008; Ribot 2004). When wholly administrative
matters are not embedded in democratic systems and
institutions, power may not be appropriately limited
and may be checked more by external and inter-
national pressure than by domestic horizontal and
vertical accountability measures!* or by any mecha-
nisms internal to government institutions. With few
limits and little oversight, such government officials
have the freedom to exercise eminent domain at their

Public participation and checks-and-balances
on government power help guard against

the abuse and misuse of eminent domain,
limit arbitrary acquisitions, and ensure that
governments use their authority only for valid

and genuine public purposes.

full discretion and with few or no repercussions—a
proven recipe for abuse of office and corruption.

Despite significant and laudable political reforms
in the past 10 to 15 years, the governments in Ke-
nya, Tanzania and Uganda are not consolidated
democracies; the three countries are considered to
be “partly free” by Freedom House (Freedom House
2007)." As a result, people in East Africa would be
well served by investments that strengthen available
forms of inclusion and accountability measures, and
that institutionalize additional safeguards in the use
of eminent domain.® Attention must focus not only
on decisions regarding compensation and the use
of expropriated land, but also—and perhaps more
importantly—on the decisions to acquire landed pri-
vate property and establish new PAs. Public participa-
tion and checks-and-balances on government power
help guard against the abuse and misuse of eminent
domain, limit arbitrary acquisitions, and ensure that
governments use their authority only for valid and
genuine public purposes.

Participation and accountability mechanisms in-
clude, but are not limited to:

« Granting communities the rights of free, prior,
and informed consent (FPIC) over eminent do-
main and conservation decisions;
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« Mandating public hearings and providing other
opportunities for citizens to engage in compulsory
land acquisition decisions;

« Organizing referendums or other ballot-box initia-
tives on potential land acquisitions and proposed
PAs;

« Requiring parliamentary approval of eminent
domain decisions;

« Establishing an ombudsman to hear citizen com-
plaints, mediate conflicts and facilitate compro-
mises; and

« Implementing initiatives designed to make courts
more accessible and available to poor, rural people.

These measures have been used effectively in Africa
and elsewhere to protect property rights and conserve
biodiversity (Alcorn and Royo 2007; Sohn 2007; Per-
rault et al. 2000).

D. COMPENSATION

With the payment of fair and prompt compensation,
eminent domain is essentially a compulsory sale.

To protect that the wellbeing and welfare of people
displaced by PAs, compensation should be provided
to people with granted rights of occupancy as well as
other types of property rights and tenure categories,
including customary rights at the individual, house-
hold and community level. Calculating compensation
solely on the basis of fixed or unexhausted improve-
ments on the land, and ignoring the real value that
informs the acquisition is unjust. Compensation
should recognize not only the condemned land and
the developments on the land, but also the loss of
livelihoods and social relations, the hardships from
involuntary resettlement and any opportunity costs
(e.g., from potential high-value land uses, such as ir-
rigated agriculture).

Customary rights-holders who lose land through
eminent domain should be recognized as legitimate
claimants and they—or their descendents—should be
awarded compensation. In many traditional societies,
customary land rights are inherited and passed on to
the next generation. Further, the procedures for as-
sessing land and valuing property should be transpar-
ent, open, fair, reliable and replicable. Condemned
property should be valued by independent assessors
and the process must be shielded from politics and
political operatives. Property assessments should be
based on open market values or replacement costs,
and a premium to offset the compulsory nature of
the acquisition should be considered to encourage
willing seller-willing buyer arrangements.

If the government fails to pay the remaining
compensation by the established date, the PA
should be degazetted and the land returned to
its rightful occupants.

Preferably, full compensation should be awarded
to all claimants before the government takes posses-
sion of the land. At a minimum, the affected people
should receive a significant percentage—more than
50 percent—of the award before they are displaced. If
not paid in full, a specific timetable should be estab-
lished for paying the remainder of the compensation
award with interest charges pegged to the national
rate of inflation. If the government fails to pay the
remaining compensation by the established date, the
PA should be degazetted and the land returned to its
rightful occupants.

Compensation can be expensive. In Gabon, the cost
to fairly compensate the people affected by the estab-
lishment of 13 PAs in 2002 has been estimated at US
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$80 million (Cernea and Schmidt-Soltau 2006)—the
PAs cover 3 million hectares, or 10 percent of Ga-
bon’s total surface area. Africa’s developmental chal-
lenges are enormous, national budgets are stretched
and few governments have the financial resources to
cover such compensation costs. Conservation groups
and other international organizations commonly
support PA management (i.e., the costs of park staffs,
infrastructure and anti-poaching patrols) and are
increasingly making direct payments to people who
manage their land in ways that are consistent with
conservation and who safeguard wildlife on their
property (Ferraro and Kiss 2002). These groups,
however, rarely help pay the compensation costs for
new PAs.

In contrast, corporations are often required by the
host government to pay eminent domain compen-

sation costs, including for land acquired for public
works (i.e., dams and hydroelectric power plants) and
for the extraction of natural resources (i.e., timber, oil,
natural gas and minerals). In some cases, compa-
nies that implement such projects—and the banks
and donor agencies that support them—provide

a premium as a purchase incentive, pay the full
compensation award before taking possession of the
land and cover the costs of the acquisition process
(World Bank 2003b; World Commission on Dams
2000). Some governments have established funds to
purchase private land and compensate landowners
for their eminent domain losses. Few of these land
funds, however, have been sufficiently capitalized or
effectively managed to provide any meaningful sup-
port. Conservation organizations should help pay—or
help raise the funds for governments to pay—the
costs of exercising eminent domain for PAs.
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6

CONCLUSIONS

he links between conservation, development

and democracy are multi-dimensional and

complex, but there is little dispute that de-
mocracies excel in many areas (Siegle et al. 2004),
including in various environment and development
matters. Democracies more often establish PAs
that are legal, legitimate and that have broad public
support. While there are winners and losers from all
PAs, developing and implementing parks through
democratic means ensures that the costs, benefits
and trade-offs of alternative conservation approach-
es are addressed, increasing the likelihood that PAs
deliver their promised public purpose and that all
affected people are adequately and appropriately
compensated for their losses.

When the procedures for acquiring private land
and for establishing PAs are democratic, the threats
to conservation from degazettement, denotification
and in-park land-use changes are minimized. PAs
that are legally secure and locally legitimate garner
the support of the public and many local people—
important advocates for conservation and for op-
posing any proposed degazettement. Such PAs are
well-positioned to deliver sustainable conservation
and local development.

Democratizing land transfers between the public
and private domains limits unnecessary and irregular
degazettement, frivolous land acquisition, and extra-
legal gazettement of PAs—all actions that threaten
long-term sustainable conservation. Conservationists
recognize the biodiversity dividend of democratizing
the procedures to degazette PAs and privatize public
lands, but many see only short-term threats to de-
mocratizing eminent domain, not the opportunities
for sustainable conservation. Any short-term conse-
quences to conservation from the democratization of
eminent domain, must be accepted and mitigated.
They should not, however, delay or derail eminent
domain reforms critical to achieving longer-term
objectives of sustainability.

To meet the goals of the United Nations Conven-
tion on Biological Diversity, and the specific targets
established in subsequent negotiations, govern-
ments in Africa must: (1) limit and discipline the
authority of eminent domain; (2) democratize the
procedures for expropriating landed private property;
and (3) consistently implement and enforce the es-
tablished procedures for exercising eminent domain,
including paying fair compensation promptly. Such
measures will help regularize public-private land
transfers, protect private property rights, and pro-
mote national policy objectives and UN Millennium
Development Goals of poverty reduction.
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NOTES

There are many reasons for this shift in strategies and
investments. While community-based approaches can
protect wildlife outside PAs and safeguard dispersal
areas and migration routes, many conservationists
consider such approaches to be expensive, time-
consuming, risky, and ineffective.

Degazettement refers to the transfer of land out of the
protected estate into other public uses or into the pri-
vate domain. Denotification refers to the down-listing
or down-grading in the legal status and management
of PAs, such as from a fully-protected, strict nature
reserve managed mainly for science to a multiple-use
wildlife or forest reserve managed for the sustainable
use of natural resources and ecosystems.

The term “eminent domain” is not universal, but is ap-
plied in many common-law countries, including Kenya,
Tanzania and Uganda.

Western Uganda is part of the Albertine Rift which
stretches from northern Uganda south along the Dem-
ocratic Republic of Congo border with Uganda, Rwanda
and Burundi to northern Zambia. The Albertine Rift is
the most species rich eco-region in Africa and harbors
more endemic species than any other region on the
continent.

Such rulings are not limited to East Africa. In Decem-
ber 20006, the High Court in Botswana ruled that more
than 1000 San people from the Gana and Gwi clans
“were dispossessed forcibly, unlawfully and without
their consent” by the government in 2002 from their
ancestral homeland, and have the right to live, hunt
and gather in the Central Kalahari Game Reserve
(Survival International 2006). The Reserve, the world’s
second largest PA, was established in 1961 specifically

to protect the Bushmen and preserve their homeland.
Human rights advocates around the world hope this
case will set a precedent for other people seeking their
traditional land rights.

In 2005, a constitutional amendment transferred oil
and minerals from public resources to state-owned
resources. The government argued that this transfer
was needed to facilitate extraction and promote national
development.

In the early 1900s, the British colonialists gave some
land to local elite and other notables. These individu-
als often lacked the means to till the area and began
settling tenants. In 1928, the tenants received eviction
protection so that they could not be forcibly removed
from the land without compensation. Only “mailo”
owners can acquire titles to the land, but the tenants
have strong land rights. Today, there are some “mailo”
farmers, but the majority of individuals occupying the
land are tenants (Place and Keijiro 2000).

In 2007, the government of Uganda presented a Land
Amendment Bill before parliament designed to protect
people who possess lawful customary tenure. Under
the bill, any person claiming an interest in land held
under customary tenure can only be evicted from it by
a court order. Unlawful evictions would carry a prison
term of up to seven years.

A cadastral survey is a public register or survey that
defines or re-establishes boundaries of public or private
land for purposes of ownership and taxation.

. In contrast, in the United States and other Western

countries, the courts have construed “public interest,”
“public purpose” and “public use” broadly to give local
and national governments a great deal of discretion. For
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11.

example, in a 2005 landmark case, the Supreme Court
of the United States held in a 5-4 decision that the
general benefits a community enjoyed from economic
growth qualified such redevelopment plans as a per-
missible “public use” under the Takings Clause of the
Fifth Amendment of the Constitution (Garnett 20006;
Government of the United States 2005).

Horizontal accountability refers to the capacity of
governmental institutions, including such “agencies
of restraint” as courts, independent electoral tribunals,
anticorruption bodies, central banks, auditing agencies
and ombudsmen to check abuses by other public agen-
cies and branches of government. Horizontal account-

12.

13.

ability is distinguished from and complements vertical
accountability, through which public officials are held
accountable by free elections, a free press and an active
civil society (Anderson 2006; O’Donnell 1998).

Few governments in Africa are consolidated democra-
cies—only 11 of the 48 sub-Saharan African states are
recognized as “free” (Freedom House 2007).

Strengthening inclusion, accountability and other
fundamental democratic principles are useful and
beneficial to all people in every country, not just those
living in nations without strong democratic systems
and institutions.
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