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SUMMARY

The 44t President of the United States will enter office faced with
an unprecedented set of complex and urgent challenges, including a
fragile financial system, spiraling energy and food prices and renewed
demands for leadership to combat global warming. To succeed, the
President needs to respond with a combination of strong leadership,
participatory democracy and informed decision-making that reflects
principles of good governance and respect for the rule of law. This
paper describes how social and environmental objectives have been
undermined when past administrations have failed to respect these
basic principles. Given the unprecedented nature of the challenges
ahead, it is especially important that the next President of the United
States, Democrat or Republican, lead a government driven by trans-
parency, inclusiveness and accountability in decision-making.

A transparent government recognizes that all government-held
information — subject to narrow exemptions — should be made
publicly available in a timely manner and proactively discloses the
information upon which its decisions are based, the sources of that
information and the names and affiliations of those involved in
decision-making.

An inclusive government pursues the balanced and well-informed
participation of citizens, civil society organizations and representa-
tives from the private sector across the political, ideological and
socio-economic spectrum to create a policy-making process that is
respectful of sound science and a diversity of views.

An accountable government is bound by the rule of law, respects
constitutionally enshrined checks and balances, is aggressively both
open and responsive to the scrutiny of the public and the media,
and enforces the law of the land in a non-partisan and even-handed
manner.

This note reviews the practices of previous administrations in the
context of relevant constitutional and legislative provisions, and at-

tests to the vulnerability of a system of delicate checks and balances
to abuse of power. It brings to light significant negative impacts that
have resulted from an opaque and unchecked presidency and makes
the case for better governance in the next administration.

Specifically, this note demonstrates that:

¢ Government-held information should be made available to the
public unless limited and clearly articulated exceptions apply. Task
forces and ad-hoc committees, not otherwise governed by formal
rules, should conduct their work in a transparent and inclusive
manner by making publicly available the content of their delibera-
tions as well as the names and affiliations of the participants.

® The President should not issue signing statements to disregard or
decline to enforce a law or to interpret it in a manner inconsistent
with the will of Congress. In addition, executive branch officials
and agencies should cooperate with Congress in its oversight
duties, limit the exercise of discretionary power and abstain from
asserting executive privilege to shield the administration from
legitimate congressional oversight and requests for disclosure
of information. Congress on the other hand should reaffirm its
oversight responsibility and take necessary measures to exercise
its duty even when faced with a reluctant executive branch.

¢ The President should guarantee the non-partisan enforcement of
the law and the scientific integrity of federal agencies by appoint-
ing administrators that will respect the advice of technical and
scientific experts, pursue the non-partisan prosecution of the law
and interpret legal provisions in a non-partisan and even-handed
manner. The President should protect the right of scientists and
researchers to publicly review and comment on documents that
use their research or work. Finally, the political review and com-
munication of findings should not undermine the integrity and
independence of scientific data and analysis.
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TRANSPARENCY AND INCLUSIVENESS IN DECISION-
MAKING

In response to concerns about conflicts of interest in the Nixon
White House, Congress enacted a series of anti-secrecy laws
intended to open the government’s deliberation processes to
public scrutiny. The 1976 Government in the Sunshine Act ap-
plies to collegial bodies of two or more individuals that govern
federal regulatory agencies and requires that, as a general rule,
discussions and records be made publicly accessible. The law
states that “every portion of every meeting of an agency shall
be open to public observation.”! A narrow set of exemptions
accompanies this standard to ensure the protection of sensitive
information relating to national security, proprietary informa-
tion or personal privacy. The 1972 Federal Advisory Committee
Act (FACA) imposes that federal advisory committees disclose
their proceedings and documents. An exemption exists for
“committ[ees] which [are] composed wholly of full-time of-
ficers or employees of the Federal Government.”? Despite the
general intent of openness of the law, from 1997 to 2006, the
percentage of meetings falling under FACA which were com-
pletely closed to the public oscillated between 50% and 64%
each year.® The following two examples from the health and
environmental policy areas illustrate how government secrecy
can undermine open and effective decision-making.

The Clinton Task Force on National Health Care Reform.
In 1993, President Clinton created a task force to devise a
universal health care plan which would cover all Americans.*
Convening some 500 members, the initiative soon faced op-
position from interested parties — in particular pharmaceutical
companies and medical associations — which decried the lack
of transparency surrounding the work of the task force and its
unwillingness to disclose the identity of its members and advi-
sors.” Still regarded as one of President Clinton’s top tactical
missteps, the opaque and exclusive deliberations of the task
force contributed to its demise. In the end, the initiative failed
to deliver a technically viable and politically acceptable plan
to reform the United States” health care system.

The Cheney Energy Task Force. In 2002, David Walker,
Comptroller General of the United States, led an attempt to
retrieve factual information concerning the development of
the National Energy Policy proposal made by Vice President
Cheney in his role as Chair of the National Energy Policy
Development Group. In January 2001, President George W.
Bush launched the “Cheney Energy Task Force” with a view
to “developing a national energy policy designed to help the

private sector, and government at all levels, promote depend-
able, affordable, and environmentally-sound production and
distribution of energy for the future.”® The names and affili-
ations of the cabinet-level and other senior federal officials
participating in the task force chaired by the Vice President as
well as the identity of participants in “stakeholder meetings”
took years to be released. The various requests for disclosure
and lawsuits led by environmental and justice groups and the
Government Accountability Office faced continued resistance.”
As David Walker put it, “failure [by the executive branch] to
provide the information we are seeking serves to undercut
the important principles of transparency and accountability in
government.”® The lack of participation of civil society groups,
technical experts and a diverse set of private sector represen-
tatives resulted in an energy plan with little public support.
In addition, it offered no comprehensive strategy to address
the United States’ dependence on foreign oil, respond to the
pressing threat of global warming or curb soaring energy and
fuel prices.

These examples show that, in addition to greater expertise,
public participation increases public trust and acceptance of
decisions. These cases also dented the credibility of the two
Presidents and their respective parties on themes which have
been spotlighted in the 2008 presidential campaign.

Governance Recommendation #1
TRANSPARENCY AND INCLUSIVENESS

Government-held information should be made available to the
public unless limited and clearly articulated exceptions apply. Task
forces and ad-hoc committees, not otherwise governed by formal
rules, should conduct their work in a transparent and inclusive man-
ner by making publicly available the content of their deliberations
as well as the names and affiliations of the participants.

ACCOUNTABILITY AND RESPECT FOR THE RULE OF
Law

The principle of checks and balances enshrined in the U.S.
Constitution is meant to preserve the delicate balance of pow-
ers inherent to a stable democracy. By keeping the duties and
membership of the executive, legislative and judicial branches
of government distinct, the Constitution’s separation of pow-
ers keeps the authority and influence of each branch in check.
Nonetheless, Presidents have exploited the Constitution’s
ambiguities to blur the boundaries between congressional and
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presidential authority in their favor. Controversial from a legal
point of view, such exercise of presidential power can result in
the weakening of necessary environmental, safety, health and
civil rights provisions and undermine certain accountability
mechanisms which stand as pillars of a well functioning de-
mocracy. Signing statements and claims of executive privilege
constitute two examples of how accountability and respect for
the rule of law can be undermined.

Signing Statements. While not explicitly authorized to do so
by the Constitution, Presidents have increasingly used signing
statements — written or verbal pronouncements issued upon
signing a bill into law — in a way that has been criticized as vio-
lating their constitutional duty to ensure that laws are faithfully
carried out. President James Monroe issued the first signing
statements in the early 19th century, and most have been rhe-
torical in nature since then, serving “a largely innocuous and
ceremonial function.” More recently however, Presidents have
used signing statements to “condemn a provision of the new
law as unconstitutional and announce the President’s refusal
to enforce the unconstitutional provision.”!* Recent Supreme
Court rulings do not directly address the legality of signing
statements. Rather, opinions emerging from related issues have
created confusion on whether the President can depart from
legislation enacted by Congress. Many legal scholars and a 2006
report from the American Bar Association’s blue ribbon task
force argue that this practice violates the separation of powers
and the Constitution and in particular the “Take Care Clause”
of Article II, §3 which requires the President to enforce all
provisions of the law. In addition, the provisions of Article I
§7 regarding the passage of bills grant the President only two
powers: the signing of a bill in full into law and a veto. “If he
approve he shall sign it — the Constitution reads — but if not
he shall return it, with his objections to that House in which
it shall have originated.” These views are supported by the
1998 Supreme Court case in which Congress had expressly
delegated to the President the right to use a line-item veto.
The Court ruled that while the President may veto a bill which
does not meet his or her agreement, s’he does not have the
authority to selectively apply certain provisions of a law after
signature.'! Proponents of signing statements, however, argue
that the President’s constitutional duty to “preserve, protect
and defend the Constitution of the United States” requires
him to disregard legal provisions that would violate it. Justice
Scalia’s concurring opinion — joined by three other justices —
in a 1991 Supreme Court ruling supports this view by stating

that the President may resist legislative encroachment through
several means, including “the power to veto laws [...] or even
to disregard them when they are unconstitutional.”'? Sharply
increasing in frequency during Ronald Reagan’s presidency,
the practice of signing statements was continued at the same
pace by George H.W. Bush and William Clinton. More con-
troversially yet, a 2006 study revealed that President George
W. Bush had by that time resorted to signing statements to
decline enforcement of over 750 legal provisions, which was
more than any President in American history.!3 According to a
survey conducted by professor Christopher S. Kelly of Miami
University of Ohio, the number of provisions had escalated to
over 1,100 in July 2008.%4

The case of the Energy Policy Act of 2005 illustrates the way
in which Presidents can use signing statements to bypass
strict environmental and safety standards established by law.
The act extends the whistleblower protections included in
the Energy Reorganization Act of 1974 to members of the
Nuclear Regulatory Commission, Department of Energy and
federal contractors who report safety violations in nuclear
waste management.'> These provisions assert employees’
rights to testify before Congress without fear of retaliation
from their employer. Notwithstanding the stricter security
standards established by Congress, President Bush declared in
a signing statement that “the President or his appointees will
determine whether employees of the Department of Energy
and the Nuclear Regulatory Commission can give information
to Congress.”'® Beyond environmental policy, signing state-
ments have been issued for bills relating to foreign policy,
national security and government oversight.!” In addition
to representing a shift of power away from Congress, these
pronouncements of non-enforcement can weaken important

health, safety and civil rights safeguards.

Congressional Oversight: the example of Executive Privi-
lege. In addition to making laws, Congress is entrusted by the
Constitution, public laws and house and senate rules with the
oversight of executive branch activities. Congressional over-
sight is a fundamental feature of government based on checks
and balances. It can be defined as “the review, monitoring, and
supervision of federal agencies, programs, activities, and policy
implementation” — in short, it is the process by which Con-
gress “check[s] on, and check[s], the executive.”'® Reluctant to
disclose the entirety of the documents requested by Congress
in the course of its oversight activities, the executive branch
developed the controversial concept of “executive privilege”
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which, because of the presidency’s discretion in assessing
its scope, can be regarded as a way for the executive branch
to expand its jurisdiction, autonomy and potentially conceal
unlawful practices.

Executive privilege is a concept used by the executive branch
to withhold presidential communications, advice and national
security information from disclosure in judicial proceedings
and congressional investigations.'® While Dwight Eisenhower
coined the term, the practice of executive privilege spans from
George Washington’s presidency to the current era and involves
both Republican and Democratic Presidents.?’ Presidents have
argued that shielding presidential communications from public
scrutiny preserves the quality and candidness of presidential
advice. In fact, executive privilege can be regarded as a delicate
balancing act between the right to information and oversight of
the Congress and the executive branch’s right to confidentiality
over deliberative and decision-making documents. Assessment
of the legality of this practice can be found in federal case law.
During the Nixon presidency, the Supreme Court recognized
“the valid need for protection of communications between high
government officials and those who advise and assist them in
the performance of their manifold duties.” 2! Importantly how-
ever, the Supreme Court went on to reject the President’s claim
that the privilege was absolute. The presumption of privilege
can be overcome by an appropriate showing of public need by
the branch seeking access to the conversations.??> The courts
rejected a number of claims made by recent administrations of
both major parties. Such was the case in In re Sealed (Epsy),
involving Clinton and Judicial Watch on a claim of executive
privilege asserted by G.W. Bush.? Finally, it is important to
note that the vast majority of conflicts between the executive
and legislative branches have been resolved through politi-
cal negotiation and did not reach the courts. In the few that
did, the judiciary was reluctant to intervene decisively on this
concept, often calling for good faith and cooperation between
the legislature and the executive.?*

A look at presidential practice from the last three decades
shows that executive privilege has been claimed by all Presi-
dents although the scope and number of assertions varied.
For example, while Ronald Reagan supported a rather narrow
interpretation of the privilege’s scope, George H.W. Bush and
William Clinton advocated a more expansive approach where
communications within the White House or between the White
House and any federal department or agency were presump-
tively privileged.> The controversy over executive privilege

largely stems from the fact that it may be claimed for political
purposes or to conceal unlawful practices.

Disclosing decision-making records at the presidential level
may reveal a political intrusion of the President into a decision
entrusted with agency staff and scientists. For example, what
reasoning led President Bush to weaken the Environmental
Protection Agency’s (EPA) proposed limits on smog-forming
ozone in March 2008? The communications between EPA
staff and the President may contain the elements necessary to
answer this question. In the course of a congressional subpoena
to retrieve these documents, the EPA informed Congress on
June 19, 2008 of the President’s decision to exert executive
privilege to withhold about twenty-five percent of the mate-
rial documenting such communications. The Department of
Justice argued that these should be protected to ensure that
the President receive candid advice from counsels without fear
of being exposed to the public.?® On the other hand, the House
Committee on Oversight and Government Reform argued
that executive privilege might have been claimed to conceal a
political move to overturn a decision which, as prescribed by
the Clean Air Act, rested in the hands of EPA and which had
been supported by EPA’s Administrator and expert advisory
panel.?” In doing so, the President backed more lenient re-
quirements for a gas proven to have negative effects on human

health and wildlife.

In this environmental case and in other arenas, abuse of execu-
tive privilege, beyond the legal questions it raises, has direct
impacts on the American people’s lives. It is therefore essential
that the next President limit the scope of his use of executive
privilege and, in agreement with case law, cooperate with Con-
gress to protect the public’s right to know and preserve its trust
in government. It is important to add that Congress also has
arole to play in recapturing a declining authority. Appropria-
tions authority, impeachment, appointments and subpoenas are
among the arsenal of legislative tools that the Congress may use
to extract the requested information from a reluctant executive.
As Louis Fisher, a constitutional law scholar at the Library of
Congress, points out, battles over ownership and sharing of
government information are often resolved politically and it is
partly Congress’s responsibility to step up to the task.?

The executive branch’s reluctance to comply with Congres-
sional oversight has taken other forms as well. While disagree-
ments between the Government Accountability Office (GAO)
and the White House are typically resolved through hard
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bargaining and compromise, the unwillingness of the White
House to cooperate with the GAO on the issues of secrecy
around the Cheney Energy Task Force led the oversight body
to file its first-ever lawsuit against the executive branch to
obtain access to information. The Administration argued that
the GAO, as a legislative branch agency that reports to Con-
gress, has no standing to enforce its requests for information
against the executive branch. This argument was upheld in the
district court’s ruling and the GAO, possibly influenced by the
Republican congressional majority, has chosen not to appeal.
Soon after this decision, Head of House Committee on Govern-
ment Reform Congressman H. Waxman underscored that this
development may have a crippling effect on the GAO’s power
to assist Congress in overseeing executive branch activities.
“Core American values,” he said, “of open government and

accountable leaders have been sacrificed.”?

Governance Recommendation #2

ACCOUNTABILITY AND RESPECT FOR THE RULE
OF LAW

The President should not issue signing statements to disregard or
decline to enforce a law or to interpret it in a manner inconsistent
with the will of Congress. Presidential signing statements should
not be substituted for a veto and the President should communicate
concerns over the constitutionality of pending bills to Congress
prior to passage. In addition, it is important to ensure that executive
branch officials and agencies cooperate with Congress in its over-
sight duties, limit the exercise of discretionary power and abstain
from asserting executive privilege to shield the administration from
legitimate congressional oversight and requests for disclosure of in-
formation. Congress on the other hand should reaffirm its oversight
responsibility and take necessary measures to exercise its duty even
when faced with a reluctant executive branch.

SCIENTIFIC INTEGRITY AND NON-PARTISAN
ENFORCEMENT OF THE LAw

In February 2007, the Union of Concerned Scientists (UCS)
and the Government Accountability Project released a report
documenting “widespread political interference in federal
climate science.” Almost half of the 1,600 climate scientists
working in government agencies who were surveyed by UCS
indicated having perceived or personally experienced pressure

3 <«

to eliminate the words “climate change,” “global warming” or
other terms from a variety of communications.*” The report
sheds light on interference with scientific findings to advance

a political agenda. It is essential that the right of scientists to

speak about their relevant field without political censorship
be maintained and that political review and communication of
findings not undermine scientific accuracy. Additional evidence
of political interference with scientific findings was revealed
when former Council on Environmental Quality (CEQ) Chief
of Staff Philip Cooney and his staff testified before Congress
that they had made hundreds of separate edits to the govern-

>, <«

ment’s “strategic plan” for climate change research. These
changes injected doubt in place of certainty minimized the
dangers of climate change and diminished the human role in
causing the planet to warm. Similar edits were made on two
EPA reports on climate change.® The two examples below
show that, along with the distortion of scientific findings,
partisan enforcement of the law can weaken important envi-

ronmental and health safeguards.

California’s Greenhouse Gas Emissions Standards. The
Clean Air Act allows states to enforce stricter air pollution
standards than federal regulations provided that they receive
a waiver from the Environmental Protection Agency (EPA).
While many such waivers have been granted to California over
the years, the state’s most recent request to put in place stricter
emission standards was denied in December 2007.32 Until last
year, the Administration’s main argument was that carbon
dioxide was not a pollutant covered by the Clean Air Act — a
point which the Supreme Court rejected in April 2007.% Other
arguments around effectiveness are highly contested and various
sources indicate that they aim to favor administrative political
preference over established law.3* A former assistant EPA Ad-
ministrator under Clinton, among others, reported that Bush
appointees ignored and overruled recommendations of agency
staff in this case. While EPA chief Stephen Johnson argued that
California’s request did not meet the legal standard set out in
the Clean Air Act, his staff had concluded the opposite.* Fol-
lowing EPA’s decision, California, joined by fifteen other states
filed a lawsuit against the agency to claim its legal right to set its
own environmental standards.** The EPA Administrator’s policy
discretion, while real, should be informed by its scientific and
legal advisors and be based on established law and precedent.

Mercury Regulation at EPA. More recently, in a case relat-
ing to a new EPA mercury regulation, a federal appeals court
rebuked EPA’s attempt to create a loophole for the power
generating industry to allow them to escape the strict mercury
pollution standards of the Clean Air Act.>” The court, in a
scathing ruling characterized EPA’s rationale as an attempt to
“substitute [its] desires for the plain text ...” of the law.3
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Governance Recommendation #3

SCIENTIFIC INTEGRITY AND NON-PARTISAN
ENFORCEMENT OF THE LAW

The President should guarantee the non-partisan enforcement of
the law and the scientific integrity of federal agencies by appointing
administrators that will respect the advice of technical and scientific
experts, pursue the non-partisan prosecution of the law and inter-
pret legal provisions in a non-partisan and even-handed manner.
The President should protect the right of scientists and research-
ers to publicly review and comment on documents that use their
research or work. Finally, the political review and communication
of findings should not undermine the integrity and independence of
scientific data and analysis.

CONCLUSION

Opaque decision-making and disregard for the separation
of powers have resulted in poor decisions that have harmed
the environment and public health, have undermined civil
liberties and threatened national security. Before the next
President pledges to uphold the Constitution, he should make
clear that his oath includes the responsibility to ensure that
the executive branch’s conduct will be driven by the essential
principles of transparency, inclusiveness and accountability
in government.

The expansion of executive power at the expense of the other
branches of government observed since World War II — and
faster yet since 9/11 — seems difficult to curtail. While the duties
and boundaries of executive branch authority are delineated
in the Constitution and related statutes, the U.S. Presidency
has retained a great deal of discretion in the exercise of power.
Consequently, as Bruce Fein — a Deputy Attorney General
in the Reagan Administration — puts it, the American system
of government relies upon the leaders of each branch “to
exercise some self-restraint.” 3 While legislative and judicial
accountability mechanisms balance the executive’s discretion
with difficulty, voters and the media should test each candi-
date’s commitment to openness in decision-making, and their
willingness to exercise power with “self restraint.”
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The World Resources Institute (WRI) is an environmental think tank that
goes beyond research to find practical ways to protect the earth and improve
people’s lives.

Our mission is to move human society to live in ways that protect Earth’s
environment and its capacity to provide for the needs and aspirations of
current and future generations. Because people are inspired by ideas, em-
powered by knowledge, and moved to change by greater understanding,
WRI provides—and helps other institutions provide—objective information
and practical proposals for policy and institutional change that will foster
environmentally sound, socially equitable development.

WRI organizes its work around four key goals:

e People & Ecosystems: Reverse rapid degradation of ecosystems and
assure their capacity to provide humans with needed goods and ser-
vices.

* Governance: Empower people and support institutions to foster envi-
ronmentally sound and socially equitable decision making.

¢ Climate Protection: Protect the global climate system from further
harm due to emissions of greenhouse gases and help humanity and the
natural world adapt to unavoidable climate change.

* Markets & Enterprise: Harness markets and enterprise to expand
economic opportunity and protect the environment.
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