BUILDING
INTERNATIONAL
CLIMATE
COOPERATION

Lessons from the weapons and trade regimes
for achieving international climate goals

RUTH GREENSPAN BELL, MICAH S. ZIEGLER,
BARRY BLECHMAN, BRIAN FINLAY, THOMAS COTTIER

Edited by Ruth Greenspan Bell and Micah S. Ziegler

WRI.ORG






BUILDING
INTERNATIONAL
CLIMATE
COOPERATION

Lessons from the weapons and trade regimes
for achieving international climate goals

RUTH GREENSPAN BELL, MICAH S. ZIEGLER,
BARRY BLECHMAN, BRIAN FINLAY, THOMAS COTTIER

Edited by Ruth Greenspan Bell and Micah S. Ziegler

WORLD RESOURCES INSTITUTE
Washington, DC



Each World Resources Institute report represents a timely, scholarly treatment of a
subject of public concern. WRI takes responsibility for choosing the study topics
and guaranteeing its authors and researchers freedom of inquiry. It also solicits and
responds to the guidance of advisory panels and expert reviewers. Unless otherwise
stated, however, all the interpretation and findings set forth in WRI publications are
those of the authors.

Suggested Citation: Ruth Greenspan Bell, Micah S. Ziegler, Barry Blechman, Brian
Finlay, and Thomas Cottier. Building International Climate Cooperation: Lessons from
the weapons and trade regimes for achieving international climate goals. Edited by
Ruth Greenspan Bell and Micah S. Ziegler. Washington, DC: World Resources Insti-
tute, 2012. http://www.wri.org/publication/building-international-climate-cooperation.

ISBN Number: 978-1-56973-788-0

Library of Congress Control Number: 2012937788

creatlve Copyright 2012 World Resources Institute. This work is

commons @ @ @ licensed under the Creative Commons Attribution-NonCommercial-
NoDerivative Works 3.0 License. To view a copy of the license, visit
http://creativecommons. org/licenses/by-nc-nd/3.0/



Building International Climate Cooperation | i

TABLE OF CONTENTS

iii  Foreword

v Acknowledgments

vi  About This Report

xiii List of Abbreviations and Acronyms

1 Chapter 1. Lessons from the Weapons and Trade
Regimes for Achieving International Climate Goals
Ruth Greenspan Bell and Micah S. Ziegler

1 Executive Summary

6 Introduction

12 Building Trust and Confidence

24 Broader Questions for the Climate Regime
55 Food for Thought

63  Chapter 1 References

64  Chapter 1 Endnotes

71 Chapter 2. What Climate Control Can Learn from Past
Efforts to Limit Nuclear Dangers
Barry Blechman and Brian Finlay

71 Introduction

75 The Nature of Agreements
89  Verification

101 Creating Incentives

105 Conclusions

112 Chapter 2 Endnotes

02,
Q,i& WORLD RESOURCES INSTITUTE



117

"7
119
134
137
141
144
147
148
165
1671
168

The World Resources Institute (WRI) is a global environmental
and development think tank that goes beyond research to create
practical ways to protect the Earth and improve people’s lives.
We work with governments, companies, and civil society to build
practical solutions to urgent environmental challenges. WRI’s
transformative ideas protect the Earth and promote development
because sustainability is essential to meeting human needs and

Building International Climate Cooperation | ii

Chapter 3. Confidence-Building for Global Challenges:
The Experience of International Economic Law and
Relations

Thomas Cottier

Introduction

Basic Architecture

Participation and Membership
Decision Making in International Economic Relations
Dispute Settlement

Monitoring and Surveillance

Multilevel Governance

Conclusions

Chapter 3 Glossary

Chapter 3 References and List of Cases
Chapter 3 Endnotes

ABOUT WRI

fulfilling human aspirations for the future.

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | iii

FOREWORD

The increasing pace of climate change, and society’s heretofore
insufficient attempts to reduce our impact on the climate, chal-
lenges us to develop new ideas about how to reduce greenhouse
gas emissions and adapt to rapid change. The causes of climate
change are clear, and its impacts—from rising sea levels to melting
glaciers to disappearing forests—are widespread. Climate change
is a global concern still in need of global ambition and action.

In Durban, South Africa, in December 2011, 195 countries agreed
to another round of climate negotiations. This process opens a
window for fresh thinking about how to increase the ambition in
tackling climate change. While work will continue toward a unify-
ing agreement in the United Nations Framework Convention on
Climate Change (UNFCCC), prudence suggests also investigating
new ideas and additional forums. This report adds to the growing
body of research that offers approaches toward this objective.

In Building International Climate Cooperation, the World
Resources Institute (WRI) adds to the literature by spotlighting
what climate negotiators might learn from colleagues working in
two other arenas for many decades: control of weapons of mass
destruction and economic relations such as trade and investment.
Ruth Greenspan Bell and Micah S. Ziegler of WRI dig into these
fields and other sources to consider what might be applicable in
the climate negotiations given their unique history. Bell’s and
Ziegler’s overview focuses first on building trust and means of
verification. Their analysis leads them to explore broader lessons,
such as ways of making progress when major players stall and the
potential for decoupling issues or assigning them to other bodies.

Complementing and providing background for the overview are
papers written from the point of view of experts in weapons con-
trol and economic law. These experts start from their knowledge
of negotiations in their arenas and apply their experience to the
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challenge of climate change. A paper by Barry Blechman and Brian
Finlay of the Stimson Center in Washington, D.C., examines how
incremental progress on controlling nuclear weapons was made
in a range of forums. A second paper by Thomas Cottier of the
World Trade Institute in Bern, Switzerland, outlines the many ele-
ments of law and institutions governing trade and other economic
issues at the global, regional, and bilateral levels. He notes that
economic law is based on reciprocity balancing concessions and
commitments. It has been most successful using bottom-up pro-
cesses and building consensus on package deals.

We hope that this report will inform and stimulate further dia-
logue on additional pathways toward the existential imperative of
capping and reducing global greenhouse gases. Some focus, natu-
rally, will be on the UNFCCC process itself. However, we should
not limit ourselves to only one forum.

//._z £ —

Manish Bapna
Interim President
World Resources Institute
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ABOUT THIS REPORT

Tackling global climate change requires countries across the world
to engage in multigenerational cooperation (referred to herein as
“collective action”) to advance a transition to a near-zero-carbon
economy by 2050, in order to keep global average temperature
increase below 1.5—2 degrees Celsius in comparison with prein-
dustrial levels. No one country can achieve the necessary emis-
sions reductions alone. If we are to succeed, there must be sus-
tained political engagement across countries to solve difficult
conflicts, such as the level of effort versus cost, or equity versus
environmental rigor. Issues where agreement is needed include:

B Targets, timetables, and actions for reduction—who does
what, by when, and how?

B Common standards for measuring emissions—what stan-
dards, who uses them, and when?

B Robust mechanisms to verify the implementation of national
actions—what, who, when, and how?

What might negotiators in the third decade of building collec-
tive action to address climate change learn from the experience
of negotiators who manage other problems that by their nature
require global action? This report contributes to this question by
examining two such negotiating areas where considerable experi-
ence has been gained in devising agreements and institutions. The
first is control of weapons of mass destruction, a field relatively
unknown in the climate change world. The second, multinational
economic arrangements, is more familiar ground but an area that
warrants deeper examination. Although such arrangements have
not “solved” weapons or economic challenges, notable progress
has been made since the middle of the 20th century, and thus
these arrangements offer valuable insights for climate negotiators.
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What is the focus of the three papers that constitute this report?

This report comprises three papers. The first paper draws on
the other two to explore whether a deeper understanding of how
progress has been achieved incrementally in limiting nuclear dan-
gers and developing economic law and relations might help in
tackling climate change. Authors Ruth Greenspan Bell and Micah
S. Ziegler of the World Resources Institute focus first on the role
of verification in building trust and confidence among countries
and then analyze a series of broader questions, such as the value
of a comprehensive vision and “grand bargain,” the role of infor-
mal groups, and the challenge of graduation. Their analysis mines
experience in developing the weapons and economic agreements
for ideas and takes a first cut at how they might be applied to the
climate regime, drawing on the two companion papers in Chap-
ters 2 and 3.

These companion papers come from the perspective of experts in
weapons control and economic law and institutions. Barry Blech-
man, co-founder of the Stimson Center in Washington, D.C., and
Brian Finlay, director of the Stimson Center’s Managing Across
Boundaries program, look at what climate control negotiators
can learn from efforts to limit nuclear dangers. The authors focus
primarily on nuclear weapons agreements but also discuss chemi-
cal and biological weapons. The authors explore the nature of
agreements—formal/informal, bilateral/multilateral, for exam-
ple—techniques and practices used in verification, and incentives
developed to encourage countries to participate.

Blechman and Finlay suggest that it may be worth testing a variety
of nimbler negotiating vehicles supplementing the UNFCCC and
disentangling goals for emissions reductions from debates about
legal structures and venues. The large docket of issues currently
contained in the UNFCCC negotiations could be broken up, nar-
rowing specific negotiations by issue or region, by greenhouse gas
emissions contribution, or by tools and methods to achieve green-
house gas reductions. The authors also note in regard to concerns
about ratification, or even temporary disengagement, that coun-
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tries have often followed the rules set in agreements they once
shunned, even as they avoid the formalities. Finally, the authors
note the value of engaging more powerful ministries, which can
make commitments and sell them at home more persuasively than
environment officials, in the resolution of climate change talks.

Thomas Cottier, professor at the University of Bern, Switzerland,
and managing director of the World Trade Institute, examines
the experience of economic law and relations to identify potential
avenues that could be effective in addressing climate change miti-
gation and adaptation. Cottier first describes the complex architec-
ture that has developed in the economic arena—informal groupings
such as the G-8 and G-20, top-down organizations like the Inter-
national Monetary Fund (IMF) and the World Bank, bottom-up
bilateral and regional initiatives, and a wide range of intermediate
organizations including the World Trade Organization (WTO) and
the International Labour Organization. The author notes the dif-
ferences in participation and membership as well as how decisions
are made, disputes settled, and agreements monitored. He warns
against “unduly centralized top-down solutions” and instead sug-
gests addressing the problem in terms of “multilevel governance.”
He indicates that the climate arena could learn from the economic
regimes’ concepts of “the package deal, critical mass, gradual con-
sensus building in concentric circles, graduation, and open-ended
negotiations within a constitutional framework subject to dispute
settlement designed to serve multilevel governance” and that
reporting, naming, and shaming could be “particularly important”
if effective legal dispute resolution is unreachable.

How was the research conducted?

To consider what fields might offer ideas to enhance or improve
the climate regime, WRI initiated a research process in the fall of
2009 with the help of ClimateWorks, a foundation that supports
public policies designed to prevent dangerous climate change and
promote global prosperity.
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As afirst step, WRI convened a workshop of distinguished experts?
from the fields of weapons, human rights, international economic
relations, and the broader world of environmental agreements,
as well as some who work on the technical parts of verification
such as remote sensing. The purpose was to consider which fields
offered the best examples from which to extract ideas that might
enhance or improve the climate regime. A day-long discussion
allowed a preliminary review of the strengths and weaknesses of
these other regimes and some initial comparisons with the needs
of climate negotiators.

Meeting participants agreed that an extensive literature on the
now more than 1,000! international environmental agreements?
is already available. Further analysis of these agreements, the
participants concluded, was unlikely to add much to knowledge
already available to climate negotiations. Although analysis of
many regimes in other fields might be useful to climate negotia-
tors, continuing conversations eventually narrowed the inquiry to
weapons and trade.

WRI asked Barry Blechman and Brian Finlay of the Stimson Center
and Thomas Cottier of the World Trade Institute to write papers
that looked across their fields for examples to inform the climate
regime. They were asked to consider broad questions that all three
fields have faced, such as: What makes a successful process and
what can lead to failure? How can agreement be achieved? How
can action toward an international goal be encouraged? Who are
the relevant actors and how can they be engaged? How can moni-
toring and verification be negotiated and implemented?

What differentiates this report from previous inquiries on this topic?

Examination of other regimes to shed light on climate challenges
is not entirely new. The climate negotiating community has looked

a. Chris Barnet, Kevin Baumert, Ruth Greenspan Bell, Rob Bradley, Clare Breidenich, Sue Esserman,
Leon Fuerth, Mitch Goldberg, Paul Joffe, Homi Kharas, Jonathan Lash, Christian Layke, Michael A.
Levi, Remi Moncel, Jennifer Morgan, John Steinbruner, Patricia Wald, Edith Brown Weiss, Jacob
Werksman, and Micah S. Ziegler.
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elsewhere for verification, compliance, and other tools, with par-
ticular attention to trade agreements and to the Montreal Protocol
on Substances that Deplete the Ozone Layer. Over the history of
the UNFCCC negotiations, climate scholars and negotiators were
profoundly influenced by the Montreal Protocol. Provisions in its
Multilateral Fund for Implementation helped developing coun-
tries to phase out their use of ozone-depleting substances. The
Protocol’s success in assisting developing countries through this
transition was highly influential in thinking on how to manage
greenhouse gases. Similarly, the World Trade Organization has
been examined for how it has handled reporting and compliance.3
Likewise, it is not new to reflect on additional interactions that can
speed progress toward the ambitious goal inherent in addressing
climate change. To improve the opportunities for progress in this
complex venture, several academics have examined a wider vari-
ety of approaches outside the UNFCCC and have looked to other
international treaty regimes for their lessons and experience.*

There are several aspects that distinguish WRI’s inquiry. First is
the choice of including weapons agreements as a potential source
of relevant experience. While not a perfect analog, the weapons
area presents some intriguingly similar issues of fundamental
national interests and conventional thinking about sovereignty
that were overcome. Second is the emphasis on understanding the
history and events that birthed particular tools and the dynamics
that allowed for agreement on restrictions on national policy.

What are the limitations of comparing different regimes?

Lessons from one set of efforts to manage multilateral challenges
cannot literally be transferred on a one-for-one basis to another,
and comparisons between efforts to control widely varying global
challenges should be made very carefully. All regimes and agree-
ments have their own history, culture and unique characteristics
and are designed to manage problems with unique attributes. In
the course of negotiations, each global negotiation develops its
own “language” and forms of communication and interaction that
can be barriers to considering ideas from different communities.
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The climate and weapons agreements are similar in that they are
designed to prevent existential threats. On the other hand, the
dynamic or series of incentives for economic cooperation and
especially trade aims to share incremental benefits and is designed
as an opt-in incentive that has worked well to prevent trade wars
and resolve disputes.”

Climate change may be unique among not only environmental but
also other forms of global agreement, in that efforts to address
it must reach deep into the economy and the daily life of virtu-
ally every country on Earth. Weapons agreements focus on par-
ticular arsenals and arms configurations, and even international
economic law manages particular market access and conditions
of competition.

b. There are parts of the trade regime that, similar to climate change dynamics, control animal and plant
diseases and aim to prevent global disease epidemics.
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Chapter 1

LESSONS FROM THE
WEAPONS AND TRADE
REGIMES FOR ACHIEVING
INTERNATIONAL
CLIMATE GOALS

Ruth Greenspan Bell and Micah S. Ziegler

Executive Summary

When countries join to address global climate change, they must
consider a broader array of issues than in most multinational
regimes. This is not surprising, in view of the challenges of mov-
ing disparate economies beyond their dependence on fossil fuels,
while managing a raft of related and very sensitive issues.

This necessary experiment requires countries to address their coal
and oil consumption, disappearing forests, novel stresses affect-
ing agriculture and disease, and assistance for those sectors and
people that will be hardest hit by the changes, among other issues.
Each of these issues constitutes an unusual test of human prob-
lem-solving skills on its own.

Although climate change raises a daunting number of intercon-
nected sets of issues, collective efforts to stabilize and reduce
emissions dramatically are not the first time the world has
tackled complex challenges that by their nature require multina-
tional arrangements.
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The upcoming 20th anniversary of the UNFCCC, coupled with
growing evidence of dangerous anthropogenic interference with
the global climate system, provides an important moment to
reflect. Building on the analysis of Barry Blechman and Brian
Finlay of the Stimson Center and Thomas Cottier of the World
Trade Institute in Chapters 2 and 3, this chapter considers les-
sons from the weapons and trade regimes, noting both their suc-
cesses and failures. It compares these lessons to what has been
tried in the climate regime, and offers ideas that might enhance
the chances of attaining global action to control greenhouse gas
(GHG) emissions.

Our objective is to harvest lessons and thus provide food for
thought for the continuing evolution of efforts to manage the huge
challenge at hand of combating climate change. Some experiences
under the weapons and trade regimes already have their paral-
lel in the history of climate negotiations, with varying degrees of
success; others may stimulate new approaches. In any complex
endeavor nothing need be set in stone, and even revisiting ideas
once considered unimaginable can stimulate fresh responses.
Our hope is to stimulate a conversation, suggest lines for future
research and inquiry, and contribute to building an effective set of
responses to the climate change challenge.

Summary of Key Lessons and Observations

Mutual trust and verification

A review of the three regimes demonstrates the critical impor-
tance of trust when nations engage in formal processes of col-
lective problem solving. It also demonstrates the complex way in
which trust is developed, not only through actual verification of
what each party does, but also from the level of mutual confidence
that can develop out of extended and positive interactions, with
growing levels of agreement.

Where trust has developed, countries have often agreed to be
held to account in ways that might historically have been seen
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to encroach on core elements of sovereignty. As experience and
mutual confidence have grown, concessions have deepened to
a degree that might have previously seemed unthinkable. For
example, decades ago it was unimaginable that U.S. and Russian
inspectors actually would peer into each other’s missile silos with
radiation detectors to count warheads, as they do today.

Robust reporting and verification systems allow countries to
ensure that their counterparts are meeting their respective com-
mitments and are part of a process that helps build trust over
time. Building such reciprocal arrangements is a complex process,
with no clear or universal formula. Yet some key lessons emerged:

B Verification procedures can hecome more stringent over time. Expe-
rience from trade and arms control agreements suggests that
verification procedures in the climate regime could evolve
toward greater scrutiny and deeper engagement as coun-
tries build mutual trust through successive interactions and a
series of incremental steps over the years.

B Formal complaint procedures and sanctions play an important role in
motivating countries to meet commitments. The existence of a for-
mal complaint procedure and dispute settlement body (DSB) in
the trade regime has encouraged countries to fulfill their com-
mitments. It has also encouraged some processes for more infor-
mal and amicable resolution of international disagreements.

B Clear benefits of international cooperation can lead countries to
engage with a regime and, in the process, agree to verification pro-
cedures or forgo some aspects of their sovereignty. A factor that
arguably eases countries’ acceptance of some restrictions on
their sovereignty, as they assess the pros and cons of partici-
pation, is that benefits of international cooperation are appar-
ent—for example, nuclear safety and economic prosperity.
Governments in the trade regime found domestic benefits to
collecting economic data to meet their international verifi-
cation obligations. In the weapons regime, under-resourced
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countries could be persuaded to collect data for compliance
with biological weapons obligations when it enhanced their
ability to track domestic diseases. Dual uses of information
can encourage countries to agree to international provisions.

B Verification can take the form of unilateral and multilateral processes
operating in parallel. In both the trade and arms regimes, a num-
ber of verification efforts have evolved over time on different lev-
els: bilateral, plurilateral, governmental, and nongovernmental.
The word plurilaterial refers to WTO agreements that apply to
less than the full WTO membership; whereas the word multilat-
eral refers to WTO agreements that apply to all members.

Other important lessons

While the main focus of this paper is to harvest lessons on trust
and verification, our analysis revealed additional elements that
warrant serious consideration by global climate negotiators. These
lessons cannot easily be separated from those outlined above. For
example, the ability to move forward on bigger challenges may be
directly related to experiences of starting small, decoupling issues,
or, as in the case of two major bodies established to manage weap-
ons monitoring, demonstrating effectiveness so that participants
in the regime are more willing to take next steps.

B Progress can be made even when major players stall or sit on the
sidelines. The history of arms negotiations shows that major
powers may hold themselves outside agreements for many
years but join later, once regimes have shown their capacity
for effectiveness. In other instances, countries may follow
global norms set out in agreements even without the formali-
ties of treaty ratification.

B Progress is not solely conditioned by legal form. A fully ratified
instrument is not always a necessary prerequisite to success.
The study of the weapons and trade regimes suggest that it
is possible to achieve substantive outcomes and build both
mutual trust and increasingly robust verification processes,
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even before countries reach a formal, ratified agreement.
These more limited agreements can in practice bring results
and, in some circumstances, might be more practically attain-
able than a comprehensive, broad, and deep regime. Needless
to say, there are pros and cons to such an approach, and it is
worth examining whether this process of informal agreement
and accretion of de facto commitments can contribute signifi-
cantly to the control of greenhouse gases.

Decoupling issues and outsourcing elements of the regime to spe-
cialized bodies can increase progress. In a complex negotiation,
it is inevitable that blockages will occur as countries assess
their fundamental interests, which may vary widely. Ensur-
ing that the regime has the agility to press forward with
parts of the puzzle while other discussions are stalled is
vital to meeting the overall objective. Moreover, outsourc-
ing contentious and often technical issues to specialized
agencies or to different venues can lead to breakthroughs
that are more difficult within a single, centralized process.

Variable geometry can spuraracetothetop. By allowing Parties who
wish to go further and faster the flexibility to move ahead, the
resulting differences in commitment levels (“variable geom-
etry”) can provide a means to test different approaches, dilute
the power of laggards, and incentivize those who wish to lead.

Smaller-scale agreements, for example segmenting out parts of larger
challenges or working with a smaller number of countries for specific
purposes, can be used to pilot forms of agreement and related veri-
fication methodologies and expand on multilateral verification sys-
tems. A series of agreements on smaller parts of the overall
global challenge can help build mutual confidence about the
potential for eventual success. As has happened in the trade
arena, bilateral deals may be a substitute for, or a complement
to, a globalized system. While perhaps not ideal, such interim
approaches can demonstrate progress and build trust among
countries until the time is right for more inclusive agreements.
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B Sefting principles for “graduation” is challenging, but doing so can
allow for agreements to evolve and grow as necessary over the long
term. Graduation recognizes that over time, the capacities and
resources of regime participants can change. It provides a
continuous but assured process in which countries can take
on new responsibilities and roles at a predefined but gradual
pace. Making such arrangements can require regime partici-
pants to strike an appropriate balance between equity and
environmental integrity in international regimes, taking into
account the participants’ differing capabilities, needs, and
stage of development.

A principal conclusion is that countries seeking to control green-
house gas emissions might consider a wider variety of experiences
and potential pathways than are currently under consideration.
The objective at this stage must be to consider all options that
achieve emissions reductions. Ultimately, the goal must be a
timely global stabilization of the climate, however that objective
is reached. The ideas in this chapter are offered in the hope that
they will help accelerate progress toward that all-important goal.

Introduction

The ubiquity of greenhouse gas emissions and the interconnected
nature of responsibility for their control demand that the inter-
national community find ways to act together to reduce GHGs.
Currently, the principal vehicle to achieve this goal is the United
Nations negotiating process that began with a U.N. General Assem-
bly resolution in 1990.*' The United Nations Framework Conven-
tion on Climate Change that grew out of these initial negotiations
was opened for signature at the Earth Summit in 1992 in Rio de
Janeiro and entered into force in 1994.2 The UNFCCC has since
become the chief forum for negotiating a collective international

a. Titled “Protection of global climate for present and future generations of mankind,” the resolution
established an Intergovernmental Negotiating Committee that negotiated and crafted the United
Nations Framework Convention on Climate Change. The full text of the Convention is available here:
http://unfccc.int/resource/docs/convkp/conveng.pdf
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response to the climate challenge and today sits at the center of a
complex regime of actors and institutions seeking to achieve GHG
reductions and manage numerous related challenges. (See box).

Purpose

This chapter asks whether efforts to fashion international mech-
anisms to reduce GHGs could be facilitated by a deeper under-
standing of how progress has been achieved in other complex
global challenges. It draws on two companion chapters, one by
Blechman and Finlay, and the other by Cottier, which examine
how countries have addressed arms control and international
economic arrangements, two subject areas that require multina-
tional arrangements and a level of mutual trust and have been
developed and advanced over decades. The chapter mines the
weapons and economic agreements for ideas and takes a first cut
at how they might be applied to the climate regime. While none
of the global arrangements have “solved” weapons or economic
challenges, these arrangements have made notable progress over
many decades. Their experience is a lens through which to exam-
ine strategies for climate change mitigation.

This chapter is neither intended nor researched to be a critique
of the UNFCCC negotiations, nor is it intended to reach specific
conclusions about whether the UNFCCC pathway or additional
configurations might speed progress on negotiation and imple-
mentation. There is considerable literature arguing the case either
way.>? The goal of any negotiation or any climate effort must be
to reduce global GHGs as dictated by the best available science,
however that objective is reached.

In the fall of 2009, WRI, with the support of ClimateWorks
Foundation, initiated a research process to consider what
might be gained from the experience of negotiators who seek to

b. Some, such as Hare et al. (2010), have explained the values of a top-down comprehensive climate
agreement. Others, such as Keohane and Victor and Bodansky and Diringer, have suggested
alternatives.
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Box 1.1 Background on the UNFCCC

The UNFCCC negotiations aim for agreement among all 195 Parties on a range of
issues.®® All member states have one vote under the UNFCCC, thus the process is
characterized as consensus-driven.* Overall, the issues under consideration span
a wide range of human activity and aim to address or facilitate the reductions of
greenhouse gases and manage the consequences of climate change. Actions may
include reduction of emissions, technology transfer, finance of various obligations
and commitments, support for adaptation, and the avoidance of deforestation.

The assumption is that all countries must move forward together, not least to
spur collective ambition and to assure equitable outcomes. Otherwise, some
countries might be tempted to be “free riders,” making no effort to limit their
emissions but taking economic advantage of others that do. Against this concern,
UNFCCC negotiators are constructing rules in which actions can be checked
against commitments, a process summarized in the climate community as mea-
surement, reporting, and verification (MRV).8 MRV is not limited to checking
country GHG inventories and verifying whether greenhouse gas reduction targets
are met. Several of the intertwined UNFCCC issues involve commitments of fi-
nancial and technical support to developing countries. Recipient countries want
these also to be subject to MRV.”

The parties to the UNFCCC have characterized themselves into two subgroups.
Originally delineated in the Convention, the Annex | group includes members
of the Organisation for Economic Co-operation and Development (OECD) as of
1992 and countries with economies in transition at the time. Most developing
countries were implicitly designated as “non-Annex |,” with more limited obliga-
tions than Annex | countries.

The Kyoto Protocol, which established emissions limitations or reduction tar-
gets for Annex | parties,® came into force in 2005 without U.S. ratification and
established important particulars “to strengthen the weak legal heart of the cli-
mate change regime.”®® Countries that ratified the Pratocol commit to quantified

(box continues on next page)

c. The UNFCCC has been ratified (or otherwise accepted) by 194 countries and
the European Union.

d. The Kyoto Protocol to the UNFCCC was adopted on December 11, 1997, at the UNFCCC’s
third Conference of the Parties in Kyoto, Japan. On February 16, 2005, the Protocol entered
into force after it was ratified by 55 Parties to the UNFCCC accounting for at least 55% of
total carbon dioxide emissions for 1990 of Annex | parties. The full text of the Protocol is
available here: http://unfccc.int/resource/docs/convkp/kpeng.pdf.
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Box 1.1 Background on the UNFCCC (continued)

greenhouse gas reduction targets, but can decide how to meet these obligations.
The Protocol established several “flexible” mechanisms to expedite reductions
and make them more economically efficient and to finance sustainable develop-
ment and greenhouse gas emission reductions in the developing world.™ These
include emissions trading and emissions offsetting. Developed countries with
emission reduction targets may trade emissions allowances between themselves
or jointly develop emissions reduction projects.t Developed countries can also
fund emission reduction projects in developing countries to create credits that
can be used to offset their own emissions.

In recent years, negotiators have worked to establish long-term commitments
under a comprehensive regime. They took the first steps in Bali, Indonesia, in
December 2007, when the Parties to the Convention agreed to the Bali Action
Plan. The Plan included building blocks on mitigation, adaptation, technology,
and financing. It launched work on deforestation and land use under the so-
called REDD (reduced emissions from deforestation and degradation) agenda.

Many negotiators hoped these efforts would culminate in the adoption of a legally
binding agreement at COP 15 in Copenhagen in 2009. Instead, the Parties settled
on interim steps, known as the Copenhagen Accord. The Accord recognizes that
global temperatures should be kept from rising more than 2 degrees Celsius,
cognizant of the fact that lessons from science might indicate that deeper cuts in
global greenhouse gas emissions will be necessary to avoid dangerous impacts
of climate change; that developed countries should commit to economy-wide
emissions targets for 2020 that can be measured, reported, and verified; and that
developing countries would implement mitigation actions to slow growth in their
GHG emissions. The Parties at Copenhagen also agreed that developed countries
would provide $30 billion in climate finance from 2010 to 2012 and established
a goal of $100 billion per year by 2020 to help developing countries’ mitigation
and adaptation activities. The Parties also agreed that these funds would be “new
and additional” to existing development resources.

(box continues on next page)

e. These two options are known formally as “emissions trading” and “joint
implementation,” respectively.

f. This option is exercised through the “Clean Development Mechanism.” More information
on the market-based mechanisms can be found here: hitp://unfccc.int/kyoto_protocol/
mechanisms/items/1673.php.
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Box 1.1 Background on the UNFCCC (continued)

There was wide debate on whether the Copenhagen Accord moved the process
forward. In any case, a year later, the COP 16 Cancun Agreements elaborated
many of the provisions of the Copenhagen Accord and established a process for
reviewing the adequacy of the long-term global goal of limiting warming below
2 degrees Celsius in comparison with preindustrial levels. The Cancun Agree-
ments, adopted by the Parties to the Convention in December 2010, continue two
negotiating tracks: the Kyoto Protocol track and the UNFCCC track, known as the
Ad Hoc Working Group on Long-term Cooperative Action.

Atthe 2011 COP in Durban, South Africa, the Parties most significantly agreed to
launch a process “to develop a protocol, another legal instrument, or an agreed
outcome with legal force under the Convention.”"" Crucially, this would require
both developed and developing countries to cut their GHG emissions within a le-
gally binding agreement. The agreed target is to conclude negotiations and reach
agreement by 2015 and for the Protocol to come into effect starting in 2020.

manage other problems that by their nature require global coop-
eration. WRI convened a workshop of distinguished experts from
the fields of weapons, human rights, international economic
relations, and the broader world of environmental agreements, as
well as some who work on the technical parts of verification such as
remote sensing. The purpose was to consider which fields offered
the best examples to extract ideas that might enhance or improve
the climate regime. A day-long discussion allowed a preliminary
review of the strengths and weaknesses of these other regimes and
some initial comparisons with the needs of climate negotiators.

These conversations helped to narrow the inquiry to one set of
agreements that were relatively unknown in the climate world
(weapons), and another set of agreements, somewhat better
known, but which warranted a deeper examination (trade). There
already existed an extensive literature on the now more- than
1,000% international environmental agreements,'# and additional
analysis was unlikely to add much to the available knowledge. In
the end, Barry Blechman and Brian Finlay of the Stimson Center

02,
@ WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 11

and Thomas Cottier of the World Trade Institute were asked to
write papers. Many other regimes would also have been interest-
ing to include.

Scope and Structure

In the course of examining these issues, WRI’s starting point was
to ask whether there were lessons that could inform the develop-
ment of an effective system of MRV. As we learned more about
both the weapons and economic agreements, however, the learn-
ing suggested additional ways of thinking about how mutual trust
is actually developed. Thus the lessons harvested through this
research touch more broadly on issues beyond the original scope
and now provide additional food for thought on some of the wider
strategies that might apply to the climate regime. It is our hope
that these additional insights will prompt further discussion and
may ultimately lead to a deeper level of analysis and research.

Finally, it is not necessary for the purpose of harvesting ideas and
approaches to characterize the weapons and economic regimes in
terms of their successes or failures. They have experienced both.
The world has avoided nuclear holocaust, but many countries have
or covet nuclear weapons. It is not the purpose of these papers
to examine what defines success in any set of agreements. That
would be an entirely different inquiry.2 Instead, the goal is to look
at practice, process, and tools in these two complex global regimes
and examine if their experiences can enhance global efforts to
reduce GHG emissions.

g. Two major studies in the mid-1990s considered the effectiveness and implementation of international
environmental agreements, asking whether such agreements lead to changes in behavior that
help to solve environmental problems and how are commitments turned into action domestically
and internationally. Both used case studies and extensive primary research. WRI drew on those
studies in its own thinking. The Implementation and Effectiveness of International Environmental
Commitments: Theory and Practice (David G. Victor, Kal Raustiala, and Eugene B. Skolnikoff eds.,
International Institute for Applied Systems Analysis, The MIT Press, 1998) and Engaging Countries:
Strengthening Compliance With International Environmental Accords (Edith Brown Weiss & Harold
K. Jacobson eds., The MIT Press 1998).
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The section on Building Trust and Confidence looks at the interac-
tive processes of agreement, verification, and trust-building that
have, in the best case, led countries to make significant conces-
sions to gain the benefits of global agreement. This section focuses
on practices and tools developed under the comparison interna-
tional regimes or deployed unilaterally by countries to verify the
actions of the parties to an international agreement.

The section on Broader Questions for the Climate Regime exam-
ines additional components that contributed to the construction
of effective regimes, including the value of a vision and grand bar-
gain, the importance of legal form, the value of decoupling and
outsourcing issues, the merits of variable geometry, and the issue
of graduation.

The section on Food for Thought describes other timely issues
that are worthy of further thought and research, in addition to the
lessons harvested in this piece.

Building Trust and Confidence:
The Critical Role of Verification

When a business deal goes bad, the parties to the contract generally
take their differences to courts or mediators. When countries sign
and ratify international environmental agreements, there is rarely
a higher body to appeal to if they encounter failed expectations or
cheating. This section focuses on practices and tools developed
under international regimes or deployed unilaterally by countries
to verify the actions of the parties to an international agreement.

First, the section defines verification and discusses its benefits. It
then proceeds briefly to describe what reporting and verification
systems currently exist under the climate regime. Third, it reviews
the practices of the trade and arms control regimes. Finally, the
section presents lessons from these two regimes that may be
applicable to the climate regime.
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The benefits of transparent reporting and verification

For the purposes of this chapter, the term “verification” refers
broadly to the process of substantiating that procedures established
in an agreement to address a transboundary challenge are being
followed. As the cases reviewed in this subsection illustrate, veri-
fication can be coordinated under the auspices of an international
agreement as well as unilaterally by countries and non-state actors.

There are several benefits to a robust verification system. One is to
build trust and accountability. Verification systems are incorpo-
rated so that countries know that their counterparts are meeting
their respective commitments and that no one gets a “free ride.”

A second benefit is learning. The process of collecting and verify-
ing data on the implementation of commitments can help coun-
tries identify best practices in the design and rollout of measures
to address the challenge in question.

A third benefit of a robust system is the tracking of aggregate
progress. Beyond the dimension of state-level verification and
accountability, verification systems can help keep score of the
global effort in addressing a common threat. They help answer
these fundamental questions: Are we doing enough? Are our
actions effective?

A fourth benefit of verification, especially in systems that include
reporting, is the facilitation of support. Developing countries in
particular are often eligible for financial, technological, or other
support to meet their responsibilities under an international
agreement. Reporting and verification can help identify imple-
mentation challenges and deploy incentives to address barriers or
elicit greater participation.

Reporting and verification procedures under the UNFCCC

This subsection first describes the procedures already operational
under the UNFCCC that apply mostly to developed countries. It
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then discusses more recent developments following the 2010 Can-
cun Agreements and 2011 Durban decisions.

Countries have a wide range of UNFCCC reporting obligations,
including GHG emissions, climate policies, finance provided, and
finance received. Reporting takes place through two primary tools:
“national communications” and national greenhouse gas invento-
ries. To assure comparability among countries, the UNFCCC pro-
vides periodically updated guidance. A common electronic report-
ing format is required.

Reporting under the Convention was meant to determine whether
developed countries were acting on their voluntary commitment
to reduce GHG emissions. Reporting under the Kyoto Protocol
added two objectives: to determine if countries were in compli-
ance with specific negotiated targets or commitments and to pro-
mote the creation and integrity of a global carbon market.

Under the Kyoto Protocol, verification of the provided informa-
tion consists of reviews by expert teams who meet together and
often make in-country visits. They check the completeness of the
information and whether preparation of information adhered
to guidelines. To the extent feasible, they verify the information
obtained from external sources. The review is also intended to
provide the Conference of the Parties and the Compliance Com-
mittee with a technical assessment of Kyoto Protocol implemen-
tation, which they report publicly. Countries may review reports
before they are made public.

In the case of the Kyoto Protocol, if an expert review team identi-
fies problems, it is required to notify the relevant country of these
problems and offer advice on how to correct them. The country may
correct the problems or provide additional information within a
specific time period. If unresolved problems persist, they are listed
as a “question of implementation” in the final review reports.
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Two branches of the Compliance Committee—a facilitative and
an enforcement branch—process these reports. The facilitative
branch provides advice and guidance to countries in implement-
ing the Protocol. The enforcement branch determines compliance
with a country’s target and the methodological and reporting
requirements. The enforcement branch may require a non-com-
plying country to achieve a supplemental emission reduction
equal to 1.3 times the amount of excess emissions in its next com-
mitment period. The country can also be required to develop a
compliance action plan, and its eligibility to participate in emis-
sion trading may be suspended.

The punitive requirements noted above have proved to be prob-
lematic in practice. It has been extremely difficult to force coun-
tries to comply with their commitments under the Kyoto Protocol.
Canada anticipated failing to meet its target and pulled out. The
United States signed but never ratified. President George W. Bush
said he would not implement the agreement. The debate over why
the overall objectives of GHG emission reductions in the Kyoto
Protocol have not been met is contentious, and is outside the
scope of this paper.

Until COP-16 in Cancun in 2010, developing countries only sub-
mitted national communications at their discretion, and their
reports were not subject to technical review. This became increas-
ingly problematic as only inconsistent and outdated data were
available for some of the largest emitters of GHGs in absolute
terms, like China and India.

The Cancun Agreements® established a new framework to fill
this gap, and the Durban decisions' adopted detailed guidelines

h. United Nations Framework Convention on Climate Change, “Decision 1/CP.16 on the Cancun
Agreements”, 2010, http://unfccc.int/resource/docs/2010/cop16/eng/07a01.pdf#page=2.

i. United Nations Framework Convention on Climate Change, “Decision of COP 17 on the outcome of the
work of the Ad-Hoc Working Group on Long-Term Cooperative Action under the Convention”, 2011,
http://unfccc.int/files/meetings/durban_nov_2011/decisions/application/pdf/cop17_lcaoutcome.pdf.
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to make this framework operational.’> Both developed and devel-
oping countries are now required to produce, at comparable
frequencies (i.e., biennial), national reports that will be verified.
Developed and developing countries are to produce national
communications every four years. In addition, they must submit
updates on key parts of their national communications every two
years, including GHG emissions. Developed countries will report
on progress in implementing their quantified economy-wide
emission reduction targets; projected emissions for 2020 and
2030; and the provision of financial, technological, and capacity
building support to developing countries. In addition, developed
countries continue to be required to submit annual greenhouse
gas inventories. Developing countries are to report on their miti-
gation actions and their associated effects, including associated
methodologies and assumptions, as well as support needed and
received. Developed countries committed to provide necessary
financial and capacity-building support to help developing coun-
tries meet this new reporting requirement.

In addition, in Durban countries adopted detailed procedures
for the verification of these reports. They will be subject to a two-
step process consisting of a technical review by experts and an
exchange of views among Parties based on that technical assess-
ment. This process is called “international assessment and review”
for developed countries and “international consultations and
analysis” for developing countries. There is currently no compli-
ance mechanism under the COP, but the Durban decisions leave
open the possibility that one could be agreed upon in the future,
possibly under the new agreement to be adopted in 2015. In addi-
tion to these verification procedures, the provisions of the Kyoto
Protocol described earlier will continue to apply to the developed
countries, including the European Union, that sign up to a second
commitment period.

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 17

Verification in other regimes: weighing the costs and benefits of
participation in relation to sovereignty

The element of verification plays an important role as countries
weigh the pros and cons of participating in the trade and arms con-
trol regimes. In the case of arms control, participation requires,
to some extent, ceding certain elements of state power that were
thought to constitute sovereignty—an enormously risky choice for
a country to make. Thus, to avoid nuclear holocaust, countries
have agreed to increasingly intrusive domestic inspections.

Provisions in the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT) and the Chemical Weapons Convention (CWC)
permit the implementing organizations’ executive councils to take
serious questions of noncompliance to the U.N. Security Coun-
cil for further action, as has been done for Iran, resulting in six
sanctions resolutions. In trade, members of the WTO allow panels
to adjudicate disputes and recommend domestic legislative revi-
sions with a threat of authorized economic “retaliation” if revi-
sions in the decision adopted by the Dispute Settlement Body are
not made.

Review procedures such as these were not easy to achieve. Coun-
tries weighed the advantages of conceding some level of authority
against the loss in national control. The willingness of countries
to forgo some aspects of sovereignty is particularly visible in the
monitoring, verification, and dispute resolution procedures that
they accept.

A factor that arguably eases countries’ acceptance of some restric-
tions on their sovereignty is that the benefits of international
cooperation are clear. In the weapons and trade regimes, the ben-
efits are nuclear safety and economic prosperity. The Cuban mis-
sile crisis demonstrated the very real possibility of nuclear war.
Liberalized trade or reduced tariffs provide many countries with
clear, if less dramatic, benefits in terms of economic well-being.
For example, developing countries accepting an agreement on
intellectual property rights—what Cottier describes as “a substan-
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tial limitation of national sovereignty”—can be viewed as making
a concession under the Uruguay Round of the WTO, in exchange
for increased liberalization of future trade in textiles and agricul-
tural products.

In contrast, many countries do not yet see the advantages of reduc-
ing greenhouse gases. Those that do still worry about the implica-
tions for restrictions on economic growth and competitiveness.
Even if the Copenhagen and Cancun commitments reflect a grow-
ing appreciation of the risks of climate change, many countries
do not yet see the impacts of climate change—with most visible
changes still decades away—on the same level as those from weap-
ons of mass destruction.

In cases where countries accept that there are domestic benefits
for participation in an international agreement, they are more
likely to accept more intrusion on their sovereignty. They may do
this because they accept the existential threat of nuclear warfare
or because they crave the benefits of trade. And, in those cases,
the verification systems put in place can be made to seem more
attractive if it can be shown that they bring additional domestic
benefits. This has been the case notably on reporting of economic
activity in the trade regime. Cottier explains, for example, that
reporting obliges governments “to assess the state of play and to
coordinate work among different departments, which is useful as
a fact-finding exercise in its own right.” The mandate to report
can also enhance domestic awareness of an issue—something that
could be especially useful in climate change where behavioral
changes must be a component of mitigation. But regular reporting
that is well-integrated in domestic regulatory structures also has
potential pitfalls if reporting becomes routine, has high costs, and
provides little useful information.

International dispute processes can also assist in meeting national
goals. For example, once information is reported, the existence
of a formal complaint procedure and DSB can provide an impor-
tant incentive to address issues, although not necessarily in a way
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that involves formal dispute settlement. The WTO’s Trade Policy
Review Mechanism (TPRM) illustrates this proposition. While the
TPRM is not intended to enforce obligations or settle disputes, its
ability to bring issues to light can sometimes allow for less formal
methods of resolution. Cottier describes how “problems identified
often will be internally addressed and [a member will be] offered
an opportunity to remedy the situation short of being exposed
to dispute settlement.” The incentive to address issues early on
relies on avoiding dispute settlement. Moreover, dispute settle-
ment relies on countries having a common interest in resolving
the dispute.

In the weapons world, poorer countries have been persuaded to
monitor chemical and biological weapons because the same tools
help them track disease. These co-benefits justify investment of
their scarce resources in activities with both local and global impact.

For climate change, there has been increasing focus on formulat-
ing the inherent concessions as benefits. For example, ridding
economies of fossil fuels to limit GHG emissions comes with
economic gains that might be seized when countries develop new
technologies, markets, and products. Another benefit put forth
by the national security community is reduced dependence on oil
imports. But none of these thus far have been sufficiently compel-
ling to make the case for either deep national emission cuts or an
ambitious and effective international agreement. Whether such
concessions can, in the future, tip the scales toward an agreement
followed by domestic action is currently unknown.

Evolving verification mechanisms over time

The trade and weapons regimes illustrate how a mutually satisfy-
ing verification process can build toward even more robust moni-
toring and verification procedures over time.

When core national survival interests are involved, as they are

with nuclear and other lethal weapons, the major powers will first
verify using their own intelligence resources, even before multi-
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lateral verification systems are in place. But unilateral verifica-
tion has its limitations; it often depends on secretive surveillance
or other methods, which frequently makes it difficult to provide
proof, for example to an international forum, without disclosing
sources and procedures.

Joint monitoring efforts have the advantage of making verifica-
tion easier, while at the same time building mutual trust in the
ends and purposes of the monitoring. Thus, nuclear agreements
have moved, in a roughly 40-year evolution, from monitoring
only through “national technical means” (intelligence satellites),
to periodic on-site inspections to count missiles, to stationing
permanent observers and technical equipment at “each other’s
relevant manufacturing facilities,” and to the even more intrusive
measures included in the NEW START agreement, which permits
inspectors to view and count warheads on selected missiles in silos
and on submarines. Small steps, often combined with extended
interactions that build mutual trust, have led to successive accom-
plishments and confidence building. As Blechman and Finlay
summarize, “International practice in this area has advanced sub-
stantially with a degree of intrusiveness accepted today that would
have been unthinkable at the onset of the nuclear age.”

One should not assume that such systems of mutual verification
evolve in a smooth or predictable process. Clearly, verification and
monitoring efforts are important, but so is growing practice and
experience, which nourishes a growing level of comfort. The two
together act to resolve the tension between giving up sovereignty
on the one hand, and reaping benefits on the other. For example,
arsenals grew during the extended U.S.-Soviet-Russian nego-
tiations over strategic arms, including the Interim Agreement on
Offensive Arms (SALT) and START. But eventually, the countries
reached an agreement that reduced the number of strategic weap-
ons mutually directed at each state. This opened, as Blechman and
Finlay write, a “new era of transparency and confidence building.”
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The weapons experience also illustrates the damage to longer-
term negotiating prospects when there is doubt about adher-
ence to commitments. Without verification provisions or an
implementing organization, the Biological Weapons Convention
was “violated massively” by the Soviet Union and might still be
violated by other nations. When the Soviet Union’s cheating was
uncovered, levels of distrust developed that spilled over to nuclear
negotiations, making it more difficult to ratify agreements.

Countries’ agreements to allow their practices to be subject to
scrutiny and review by their peers is even deeper and perhaps
more revolutionary in some parts of the trade regime. In the
WTO, member states can bring complaints to a panel whose deci-
sions, if sustained on appeal, require the corresponding countries
to take actions that heretofore were considered critical domestic
prerogatives. Cottier notes that countries are at times required to
adjust domestic legislation or to lower tariffs, both matters that
have been considered at the very core of a country’s national inter-
est, in order to negotiate rates internationally. Cottier argues that
countries do this because they see that the commitment “equally
translates into enhanced market access and legal security abroad.”

Yet, despite the merits of letting the verification systems strengthen
with time, it is worth noting that such verification systems should
still be convincing enough from the very beginning to build the
confidence of international counterparts.

Possible lessons on verification for consideration in the
climate change regime

The history just discussed shows how it is possible to build a
robust verification scheme over time, as participants in interna-
tional regimes develop increasing levels of trust in the others’
intentions and become willing to allow domestic intrusions of
various sorts. The elements of interaction include mutual imple-
mentation of verification schemes and experience in the success
of those efforts, as well as other elements of trust that grow out of
extended interactions in resolving mutual challenges.
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This is far from a mechanical process. A review of the trade and
arms control regimes reveals interesting design features and
political strategies for building verification systems. While they
should be considered carefully and may not be entirely applicable
to climate change because of the distinct nature of the climate
challenge and differences in institutional and political dynamics,
the following lessons may be drawn from this subsection’s review:

B \Verification procedures can become more stringent over time.
Experience from trade and arms control suggests that veri-
fication procedures in the climate regime could evolve
toward greater scrutiny as countries build mutual trust
through successive interactions, a series of small steps over
the years, and growing levels of mutual verification activi-
ties. Again, this is not a mechanical process, but rather a
product of numerous interacting and intertwined factors
that altogether contribute to building mutual confidence.

In the weapons regime, small concessions about the nature
of inspections of declared facilities have led to increased
confidence, in turn leading to more extensive inspections
(including the placement of permanent video surveillance
and tamper-proof seals) and to the potential for challeng-
ing on-site inspections of undeclared facilities. Growing
confidence in international arms verifiers has produced a
proliferation of inspection bodies of relative independence.

Applied to the climate context, these lessons suggest that,
as one element, climate negotiators might build into agree-
ments clauses that allow reporting and review guidelines and
institutions to be revised periodically. The lessons might also
encourage countries, on a voluntary basis, to report informa-
tion in more detail or more frequently and to participate in a
more stringent review process.
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Countries may be more willing to agree to verification procedures
when those procedures also can be shown to serve other domestic
purposes. Cottier notes that governments in the trade regime
found domestic benefits to collecting economic data intended
for compliance with international verification obligations. The
mandate to report can also enhance domestic awareness of an
issue and encourage domestic coordination among agencies,
such as in the aforementioned example of biological weapons
monitoring improving public health data. In the climate con-
text, countries can also benefit from the domestic coordina-
tion demanded in order to provide data required for UNFCCC
national communications and, in the future, biennial reports.

A variety of formal and informal complaint procedures and sanc-
tions can motivate parties and facilitate resolutions. The existence
of a formal complaint procedure and DSB in the trade regime
has motivated countries to fulfill their commitments. It has
also encouraged some processes for more informal and ami-
cable resolution of international disagreements. In addition,
the existence of a dedicated process for complaints and sanc-
tions has allowed the review process (for example, the WTO’s
TPRM) to be seen as non-punitive and facilitative, and discon-
nected from sanctions. Indeed, both the arms control and trade
regimes suggest that setting up a distinct process for compli-
ance assessment and enforcement is essential. In the climate
context, the current focus is on “softer” or more “facilitative”
approaches to compliance, rather than formal compliance pro-
ceedings. This could change, however, during the new round of
negotiations on a binding agreement to be concluded by 2015.

Countries’ perceptions that there are clear benefits of international
cooperation can lead them to forgo some aspects of their sovereignty
in favor of engagement. In the weapons and trade regimes, the
benefits are nuclear safety and economic prosperity. Experi-
ence in these regimes suggest that one could expect increased
understanding and visibility of the benefits of climate action
to elicit a greater willingness on the part of states to make
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commitments into the regime. There may not be much that
the UNFCCC can do to make the benefits of climate action
clearer to domestic constituents in-country. One possibil-
ity, already widely considered, could be to allow countries to
frame their mitigation commitments in a way that best aligns
with their domestic development goals. Many governments
are already touting the economic, health, and other co-benefits
of climate action. Beyond the UNFCCC, the likely increased
impacts of climate change in the future may make the costs of
inaction clearer.

Verification can take the form of unilateral and multilateral processes
operating in parallel. In the trade and arms regimes, various
forms of verification have been used, whether unilaterally or
by a panel of peers. Much of the focus in the climate regime
has been on developing a multilateral set of rules to promote
transparency and accountability around international com-
mitments. In addition to these efforts, UNFCCC Parties might
consider taking unilateral actions to assess whether the Par-
ties are adhering to their pledges. The Parties have been reluc-
tant to openly criticize one another for fear of being subject
to criticism themselves. While such unilateral verification
may create short-term tension by putting a spotlight on poor
performers, it may in the long run lead to greater trust that
all countries are doing their part and may lead to more con-
crete steps to address climate change. The quest for review
procedures that will appeal to all countries could be counter-
productive. If verification procedures are driven by the low-
est common denominator, they may end up being too loose to
convince international counterparts of their efficacy.

Broader Questions for the Climate Regime

Although the initial purpose of looking to other international
regimes was to harvest lessons on trust and verification, our
review of the papers on weapons and trade regimes revealed
additional components that contributed to the construction
of effective regimes. This third section examines some of those
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components and asks what role they can play in the evolving
climate regime. These ideas are separated out for the purpose
of this chapter, but, in fact, the opportunity to enhance verifica-
tion is intertwined with other elements of joint experience. The
lessons cross over rather than develop in logically straight lines.

The value of a comprehensive vision and “grand bargain”

The Earth Summit in 1992, where the UNFCCC was opened for
signature, recognized the sustainability challenges facing the
planet, including its heavy reliance on fossil fuels. Article 2 of the
Convention (its long-term objective) articulated its vision:*

...stabilization of greenhouse gas concentrations in the atmo-
sphere at a level that would prevent dangerous anthropo-
genic interference with the climate system...achieved within
a time frame sufficient to allow ecosystems to adapt natu-
rally to climate change, to ensure that food production is not
threatened and to enable economic development to proceed
in a sustainable manner.

Articles 3 and 4 establish the Convention’s equivalent of a “grand
bargain,” recognizing countries’ “common but differentiated
responsibilities and respective capabilities.”” Developed countries
would take the lead to reduce their GHG emissions and would
provide support so that developing countries could embark on a
sustainable pathway without sacrificing their economic develop-
ment goals.’® The UNFCCC further agreed to update its under-
standing of “dangerous anthropogenic interference” through a
formal, periodic scientific review by the Intergovernmental Panel
on Climate Change (IPCC).

This same frame—an overarching vision along with an “ultimate
trade-off” for balancing values toward which all parties commit
to work—has helped guide states at various stages of develop-
ment and with differing resources as they negotiate increas-
ingly specific arrangements for weapons, particularly regarding
nuclear development.
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One vision is a world without nuclear weapons. An essential first
step toward this vision was a “grand bargain” enshrined in the
1968 NPT to “constrain and eventually eliminate nuclear dangers.”
Countries with nuclear weapons would work to eliminate their
arsenals while countries without such weapons would refrain from
developing nuclear arsenals and receive support to develop civilian
nuclear energy. This support offers nonnuclear countries some-
thing tangible in return for renouncing weapons development.

Although it took 19 years before all 98 original signatories had
ratified the treaty, the expectations articulated in the NPT have
been a beacon that has guided and shaped a series of subsequent
developments that have put muscle into the resolve to limit weap-
ons development. The most important of these is the Interna-
tional Atomic Energy Agency (IAEA), a U.N.-affiliated organiza-
tion, which has grown substantially in resources and clout since
the NPT came into force. The IAEA works to ensure that nuclear
facilities intended for peaceful purposes are not used to cam-
ouflage weapon programs. Safeguards include technical means
(cameras, tamper-proof seals, etc.) and on-site inspections by
IAEA personnel.

Similarly, countries with manufacturers of materials and equip-
ment that could be used in nuclear weapon programs banded
together to create the Nuclear Suppliers Group (NSG). The NSG
maintains a list of sensitive items that require special export
licenses and may not be exported to states that are not signatories
to the NPT.

In addition, other non-treaty-based measures have promoted
nonproliferation at the bilateral and multilateral levels including,
for instance, the Proliferation Security Initiative (PSI) and the
Global Partnership Against the Spread of Weapons and Materials
of Mass Destruction.

Although nuclear countries India, Israel, and Pakistan do not
participate, and North Korea decided in 2003 to back out of the
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NPT, the bargain has proved robust enough to keep global atten-
tion on the issues of proliferation. As recent issues involving Iran’s
alleged attempts to gain nuclear weapons demonstrate, the moni-
toring capacity of the IAEA essentially throws a global spotlight
on violators and provides a means, however imperfect, to track
their activities.

The trade world also has a vision found in the General Agree-
ment on Tariffs and Trade of 1947 (GATT) which set the long-
term agenda for negotiations and the proliferation of additional
agreements. The parallels to “grand bargains” in the UNFCCC
and NPT are less than perfect, but it is clear that countries that
want to enter the trade regime are willing to forgo core elements
of sovereignty, for example the ability to levy tariffs, in exchange
for the perceived benefits of membership, such as stable and fair
economic conditions.

The value of establishing an agreed vision and a grand bargain
is that, together, they continually remind the participants of the
global objectives they are working toward and what the end point
is, even as actual work toward those goals may take a variety of
forms and achievements may wax and wane. Vision and bargain
are not a formula or a panacea, but they are a framing arrange-
ment that has motivational value in some circumstances. Presi-
dents as recently as Barack Obama have invoked this agreed core
objective to leverage additional and deepened commitments. For
weapons, it has been a touchstone, articulating a common and
compelling desire to act that has apparently galvanized action,
even among countries that might quibble with certain details or
demur to formal arrangements in some circumstances. In the case
of climate change, the vision can be the umbrella within which a
variety of approaches and pathways might be pursued. Certainly,
within the UNFCCC framework, the grand bargain has been an
important element of negotiating positions thus far.
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Articulation and re-articulation of goals

Sometimes simply articulating or rearticulating a goal or vision
can focus international and national attention on an issue and help
drive action toward resolving it. Doing so at a political level has, at
important moments, functioned to empower nuclear negotiators.
The 1968 NPT goal of eventually eliminating nuclear weapons has
been periodically rearticulated in the intervening years and is still
embraced by heads of state. In an example presented by Blech-
man and Finlay, President Obama convened the heads of state of
the 15 countries constituting the U.N. Security Council in Septem-
ber 2009 to reaffirm their commitment to “the peace and security
of a world without nuclear weapons.”

More specifically, such pledges or commitments at the interna-
tional level can focus domestic attention and even prompt domes-
tic action toward a goal. As Cottier describes,

Success and impact would seem most limited with a more
general agenda. Pledges made may go unheard. On the
other hand, the impact of these groupings on domestic policy
formulation must not be underestimated. They are an impor-
tant part of informal global governance and secure at least
minimal effects in policy co-ordination.

An example from the climate regime is found in the efforts and
reiteration of vision surrounding the 2009 negotiations in Copen-
hagen. In the run-up to the negotiations, many countries, includ-
ing the United States, China, and India, developed national emis-
sions reduction targets.'> While targets were set in the context of
international negotiations, they also focused domestic attention
on climate change. This attention does not ensure that national
governments can meet their international commitments, but it can
help provide incentives to craft climate change mitigation policies
or generate greater public demand for action, thereby increasing
the domestic efficacy of national governments to deliver on inter-
national commitments.
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Simple repetition of the long-term goal, particularly at a politi-
cal level, has other virtues. Notably, it can invite attention and
reviews of progress. For example, a world spotlight has helped
pressure countries toward disarmament, what Blechman and Fin-
lay call “useful diplomatic levers to pressure for greater progress.”

A similar example can again be found in the Copenhagen nego-
tiations, which provided the forum for an unprecedented meet-
ing of 120 world leaders.2° The relatively unscripted face-to-face
conversations among political leaders to some extent circum-
vented the often marginalized environment ministries who largely
dominated global climate policy discussions.! Not everyone saw
the Copenhagen meetings and the Copenhagen Accord, however
imperfect, to be the much-needed political recharge to the inter-
national process. Yet a year later in Cancun, important elements
were integrated into more formalized agreements, with further
details finalized and adopted at COP 17 in Durban.?

From the point of view of the United States, emphasis on cli-
mate change in its international dealings has clearly increased in
the Obama administration, a marked difference from the Bush
administration before it. But the inability of the United States to
ratify international agreements, including climate, continues to
cause consternation in the international climate world.

Moreover, as other international regimes and informal groupings
have evolved, it is important to have goals continuously articu-
lated and rearticulated and sometimes adapted to changing cir-
cumstances at the highest levels. This has often facilitated regime
progress by ensuring that issues stay central and by providing
political guidance to negotiations that benefit from an infusion
of power politics. In economic regulation, existing international
organizations are, as Cottier notes, “superseded...by informal
groupings such as the G-7, G-8, G-10 and G-20 amounting to
de facto governance structures seeking to set policy directions.”

j. With rare exceptions, environment ministers are typically the weakest members of any government's
cabinet. Some countries do manage those responsibilities with foreign ministry expertise.
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The countries that put together the principles of the Copenha-
gen Accord (the “BASIC” group of major emerging economies,
i.e., Brazil, South Africa, India, and China, along with the United
States and drawing on concepts from a broader group of parties),
closely parallel these informal groupings.

High-level political forums provide a place to debate and come to
consensus on policy directions, leaving the details of implementa-
tion to more specialized venues. Even if the outcomes of head-
of-state discussions occasionally reset or redirect climate negotia-
tions, presumably they reflect imaginable outcomes and a political
reality about implementation. Ideally, these discussions can also
help spur domestic action, enabling governments to more effec-
tively meet their internationally negotiated goals.

Is ratification necessary?

The obvious purpose of international negotiations is to devise a
formal agreement that will be implemented domestically. To this
end, considerable effort is put into formulating language to which
all participants can agree and mechanisms for monitoring and
verification to assure mutual compliance.

A thought that is almost counterintuitive in this context is the
possibility that an unratified agreement, even one that has never
entered into force, can nevertheless produce the desired substan-
tive outcomes and even lead to the formation of additional institu-
tions and bodies that further the overall objectives of the agree-
ment. There are examples, in both trade and arms control, when
a country participated in good faith in the negotiation and never
submitted it for ratification or had it rejected. Yet through political
decisions and domestic law, that country nevertheless carried out
the terms.

The UNFCCC and “legal form”

After signing an internationally legally binding agreement, for
many countries ratification is the process by which they become
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formally bound and incorporate provisions into their domestic
law. Nonbinding agreements typically do not require this addi-
tional step. As witnessed at the Durban COP, many Parties to the
current climate negotiations seek a legally binding agreement.

There is an extensive literature that outlines their reasons. For
example, the Mary Robinson Foundation, Climate Justice, and
the Foundation for International Environmental Law and Devel-
opment argue that legally binding commitments tend to be sub-
ject to more thorough negotiation and preparation processes.?
These institutions believe such commitments result in better
implementation and compliance, and the consequent binding
obligations “may also allow for legal challenges and give civil soci-
ety additional leverage to hold their governments accountable.”
Hare, Stockwell, Flachsland, and Oberthiir (2010) posit that legal
form is “an indicator of the likelihood of [commitment] fulfill-
ment,” providing enhanced confidence in making and delivering
commitments and facilitating domestic implementation.2+ Even
when arguing for diversifying the approaches addressing climate
change, Bodansky and Diringer (2010) take the position that in
the long run, a legally binding agreement “makes sense.”

Many UNFCCC negotiators hope and expect that negotiations
will result in an agreement that they can take home, ratify, and
implement. They point to the fact that an internationally “in force”
regime shows the highest level of political intent and thus increases
the probability of implementation. However, if one looks at the
trade and arms regimes, one finds that perhaps thinking about
“the formalities” in a different way may get us to the same result
using a different path.

Ratification in the weapons and trade regimes

The weapons regime brings an entirely different way of looking
at ratification. Some principles have been translated into action
without formalities (for example, regardless of whether the
regime has been ratified by all parties or is in force). Neither the
United States nor China, two major nuclear powers, has ratified
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the Comprehensive Nuclear-Test-Ban Treaty (CTBT). Most of the
nuclear states (including the United States and China) unilater-
ally stopped nuclear tests anyway, a promise that has held for 14
years. As Blechman and Finlay point out, only India, North Korea,
and Pakistan have tested since 1996, and their actions have largely
been condemned by the international community.

Even though two major nuclear powers did not formally partici-
pate in the CTBT agreement, the international community nev-
ertheless launched a subsidiary or spinoff body, the Preparatory
Commission for the Comprehensive Nuclear-Test-Ban Organiza-
tion (CTBTO), to monitor compliance with the test ban. Although
the treaty has not formally gone into effect (44 named states must
ratify for that to happen; 9 have yet to act), the participants agreed
to establish the CTBTO on a “provisional” basis.

Funded by governments, including many of the ratification hold-
outs, the CTBTO engages in a number of actions that have increased
confidence that weapons agreements can be trusted to achieve their
goals. It established a worldwide system of hundreds of sensors that
has demonstrated its ability to monitor the globe.2® This system
allowed accurate reporting, for example, of the small North Korean
tests in 2006 and 2009.% This success has built confidence in the
treaty and showed, as Blechman and Finlay note, “that a test ban is
verifiable.” Some nations continue to stay out of the treaty, but their
engagement in and support of the CTBTO meets substantive needs
to know whether testing is taking place and symbolically demon-
strates a joint commitment against testing.

In the economic field, relations are generally framed in terms of
formal international agreements (that is, those that are ratified
and entered into force) to provide appropriate legal security and
predictability. But there are other models, for example in mon-
etary affairs, which are informally managed by central banks and
the IMF based on political “concertation” (cooperation, as among
opposing factions, aimed at effecting a unified proposal or con-
certed action), rather than agreement.
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Ratification in the climate regime

How might these approaches be applied to climate negotiations?
In some respects they already have been, with mixed success. The
Kyoto Protocol went into effect and has functioned for several
years without the participation of the United States. The Durban
COP set in motion a second commitment period without the pros-
pect of U.S. involvement.

One argument for less formal methods of instituting change is
practical: U.S. ratification of almost any international agreement is
increasingly political and difficult. In the current political environ-
ment, very few international agreements get through ratification,
which may be the fate of a climate agreement. Yet, in the context
of the Copenhagen Accord, albeit without force of domestic law,
the Obama administration has committed to reducing emissions
17 percent by 2020 below 2005 levels. The Obama administration
is working toward this goal by, among other things, issuing regu-
lations under existing laws, in effect implementing commitments
made to the international community in Copenhagen.

Nevertheless, these commitments are regarded with some suspi-
cion for a variety of reasons, including that they are not anchored
in a single legislative commitment. There is also concern that the
U.S. commitments and related actions are unenforceable and
might be rolled back by future administrations. Of course, as Cana-
da’s actions in renouncing the Kyoto Protocol in 2011 have shown,
even a fully ratified agreement is not a guarantee of ongoing com-
mitment, should political commitment or other conditions fail. All
of this history and context must be taken into account in exam-
ining whether or how global agreements can influence behavior
with or without the formalities of ratification.

Keeping in mind the different pathways that the other regimes
have taken, let us look at how this type of alternative scenario
might apply in the climate change negotiations, either under the
U.N. or another process. Participants could negotiate an instru-
ment, which some might formally ratify. Others might hold them-
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selves out, as in the case of the CTBT, but nevertheless take actions
consistent with its principles. Others might sit out and watch the
experience of the others.

Verification organizations might develop, like the CTBTO, to pro-
vide useful guidance in gathering relevant information, making it
available and demonstrating the potential for effective monitor-
ing and verification. These organizations might be supported in
a variety of ways even by countries that have chosen not to par-
ticipate formally in the basic agreement. Whether these organiza-
tions would serve a compliance function—either in reviewing the
integrity of data, in focusing specific attention on intentional or
unintentional errors, or even documenting domestic mitigation
actions—might be a subject of further discussion or might evolve
as the institution matures.

In the climate context, it is imaginable that mutual verification
interests could include criteria and formats for country green-
house gas inventories and details related to funding commit-
ments, or even, over time, extend to monitoring compliance with
agreements for greenhouse gas reductions. Associations built
around this function might provide a positive form of interaction
that develops and deepens in intensity and detail.

These various shapes and forms of achieving results directly relate
to the ongoing debate about legal form, and put into perspective its
role in achieving progress on climate change mitigation. In reality,
as Canada’s experience with the Kyoto Protocol demonstrates, rat-
ification alone does not guarantee substantive outcomes. Often, it
means different things to different countries. For some, ratifica-
tion puts the matter ratified squarely on the domestic agenda with
legal force, for example in the United States, where ratified treaties
assume a status set out in the Constitution. For other countries,
ratification is more symbolic and requires further domestic legal
implementation. In such circumstances, even formal ratification
may not guarantee that treaty obligations are translated into the
everyday behavior of businesses and individuals and thus may not
drive real greenhouse gas reductions.
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There is a long history in which some countries ratify international
agreements, perhaps even incorporating them into domestic law,
with no intent or power to implement. Experts in international law
routinely caution negotiators to consider substance over form. José
Goldemberg pointed out that “History is littered with international
agreements that took many years to negotiate but were never imple-
mented....”® James K. Sebenius noted, “Advocates of international
cooperation on climate change should bear in mind the distinction
between success measured by the ratification of diplomatic instru-
ments and actual policy shifts implemented over time....”°

Decoupling results and ratification

Another way of looking at the interaction between formalities like
ratification and operational success is to consider how interna-
tional norms have been established in a variety of ways that can
guide behavior. The examples cited earlier show that it is possible,
as Blechman and Finlay articulate, to “establish international
norms that, over time, can gain strength and become the only
acceptable form of behavior” without ratification. Needless to say,
there are pros and cons to such an approach.

Serious negotiations that have not resulted in formal ratifica-
tion by either important parties or all parties have nevertheless
produced unilateral, highly effective moratoria on nuclear tests
(CTBT) and a worldwide system of sensors that can detect nuclear
tests anywhere (also CTBT). The Law of the Sea Treaty is another
example. After decades, the United States has still not ratified the
treaty, but the treaty has established clear norms that are followed
closely by virtually all nations for exploitation of resources in and
under the oceans. A somewhat less clear case is the Landmines
Agreement, which has not been ratified (nor signed) by the United
States, Russia, or China, but a norm seems to be developing none-
theless against the use of antipersonnel mines.

Accepting the possibility of differences in the dynamics among

regimes, it is worth examining whether this process of informal
agreement and accretion of de facto commitments rooted in
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fundamental reassessments of self-interest can help gain short-
or even long-term progress in the case of control of greenhouse
gases. For example, unless blocked by the Congress, President
Obama’s Environmental Protection Agency is using existing legal
authority to control GHG emissions.

Individual U.S. states, groups of states, and cities have engaged in
their own often robust emissions reductions programs. If they are
ultimately successful in reducing GHG emissions, does it matter
if they evolved in a parallel fashion to other countries’ more for-
mal commitments? One could thus ask whether an “international
norm” to reduce GHGs has been established, along the lines of
what Blechman and Finlay describe, that is, in effect, driving the
administration and other U.S. actors to act domestically despite
not having formally binding international law commitments.

Moving forward without universal agreement

The UNFCCC essentially has bifurcated negotiations, reflecting
the realities that the United States ratified the UNFCCC but not
the Kyoto Protocol and that non-Annex I countries do not have
binding commitments under the Kyoto Protocol. If the United
States or any other major party ultimately cannot ratify a global
treaty for limiting greenhouse gases, will this nonparticipation be
fatal to achieving progress on GHG reductions?

The weapons and economic regimes demonstrate there may be
reasons to keep talking and even conclude agreements, even if
major powers stall or sit on the sidelines. In the view of Blechman
and Finlay, the CTBT has “clearly been beneficial to global secu-
rity” because it encouraged many countries unilaterally to declare
moratoria on nuclear testing. Moreover, as noted, the interna-
tional community took it upon itself to establish the monitoring
organization called for in the treaty, as a preliminary measure.
This has reinforced confidence that nuclear weapons cannot be
tested clandestinely and that the treaty is therefore verifiable. Cot-
tier’s analysis of economic regimes reinforces this conclusion. He
notes that rather than lead, sometimes “key players only follow

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 37

suit,” as the United States did when signing on to EU-led negotia-
tions on financial services in the Uruguay Round of the WTO.

Moreover, regimes can grow, or broaden from a small group to a
large one. The Proliferation Security Initiative (PSI), an ad hoc,
flexible, voluntary agreement, allows navies to interdict vessels
suspected of transporting nuclear materials or equipment. The
PSI has grown from 11 like-minded states in 2003 to more than
90 partners. Similarly, the GATT/WTO grew from 23 members in
1947 to 153 members currently, with 30 more negotiating entry.
Within the General Agreement on Trade in Services (GATS), com-
mitments on financial services were negotiated without the United
States, which joined only at the end. The plurilateral Agreement
on Government Procurement in the WTO has been limited to
industrialized countries and is expected to gradually expand to
emerging and developing nations.

Even bilateral agreements may form the basis of subsequent mul-
tilateralization, such as the Blair House agreement on agriculture
between the European Union and the United States, which pro-
vided the basis for the subsequent WTO Agreement on Agricul-
ture. Blechman and Finlay show that major countries can change
their minds and join regimes that have demonstrated a capacity
for effectiveness. (Or, as noted earlier, they can essentially adhere
without formal agreement.)

Building agreements from a small circle of participants and gradu-
ally expanding consensus and results over time, of course, cannot
overcome fundamental differences of interests among countries.
The current stalemate of the Doha Development Agenda is an
example in point. The 2001 accession of China undermined the
prospects of the Doha Round as members grew reluctant to agree
to further market liberalization that might undermine domestic
production. The problem, however, is one of substance, further
accentuated by the 2007 financial and subsequent debt crisis, and
is not rooted in a particular mode of negotiating additional com-
mitments. The despondent mood—some close observers call the
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situation dire or even dead because the “gaps [between countries’
substantive positions] are too huge”—is stimulating substantial
rethinking of regime relationships.3°

In the case of climate change, efforts like the Kyoto Protocol have
and likely will continue to proceed without a few key players. The
tools embodied therein might be engaged by individual U.S. states
like California, if not the federal government, through heeding
Bob Dylan’s admonition to powerful people, “Don’t stand in the
doorway, don’t block up the hall.” As mentioned later in this sec-
tion, other forums could manage particular problems by creating
country- or region-specific ways of managing GHG emissions or
thinking about developing and sharing technology advances, as
the MEF and various bilateral arrangements are trying to do.

The real test is whether these other forums are achieving their
core purposes of reducing GHG emissions, not whether they are
threats to the UNFCCC, which is a means and not an end. Lessons
from the economic regime especially suggest that more limited
agreements can bring results in practice and, in some circum-
stances, might be more practically attainable than a comprehen-
sive, broad, and deep regime.

Consensus-based decision making versus other models

A significant obstacle in the UNFCCC process, occasionally over-
ridden by a brave chair of a particular COP, is the requirement of
consensus among 195 parties with often wildly disparate interests
and objectives. These ground rules have pertained from the begin-
ning of the UNFCCC negotiations. At COP 16 in Cancun, Bolivia’s
objection to the Agreement was quickly overridden. If that objec-
tion had been made by China or the United States, it is not clear
what the outcome might have been.

Revisions in the current UNFCCC voting rules could remove

certain bumps in the climate negotiating road (for example, by
requiring something less than consensus for some or all issues,
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or even by considering weighted voting on particular issues).k
But how much would these changes accomplish, and are voting
rules the real barrier to progress? Any suggestion that it would be
better to move to the rules of the WTO or any other regime that
does not require consensus requires a deeper consideration of the
relationships that propel trade. This experience reminds us that
negotiating forums are products of their evolution. Whereas the
UNFCCC began as a massively inclusive institution, other agree-
ments such as the WTO grew gradually over time, gaining mem-
bers and strengthening commitments.

The WTO offers benefits of membership in exchange for some-
times significant concessions to join. Countries outside the regime
must weigh these when they decide whether to seek entry. Once
in, however, the existing members may make it difficult for other
countries to enter and may, as is now apparent in the stalled Doha
Round, stymie resolution of sensitive issues.

In contrast, climate negotiations involve a heady mix of core
interests that are fundamentally resistant to change. Industrial-
ized countries face the prospect of voiding energy decisions made
decades ago or investing today in low-carbon alternatives that
some believe to be costly. Countries rich in fossil fuels perceive
challenges to their economic viability. Some countries, particu-
larly those most vulnerable to rising sea levels, consider these
negotiations a matter of survival. Others may believe they are
asked to make current investments with uncertain payoffs. In the
case of non-Annex I countries, various benefits and potential infu-
sions of money are offered as incentives. The deadlock is due to a
number of factors—among them, the inability of some of the big-
gest per capita emitters to make formal commitments—and deep
equity concerns rooted in historic emissions responsibilities. Each
of these positions involve fundamental perceptions of self-interest
pitting long-term survival against short-term inertia.

k. Mexico and Papua New Guinea introduced a proposal to change the rules of procedure in the
UNFCCC. See http://unfccc.int/resource/docs/2011/cop17/eng/04r01.pdf
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Moving away from a narrow focus on formalities might help unlock
this conundrum. Countries that recognize the need for action or
are willing to make formal commitments could join together to
resolve specific issues, either on a geographic or functional basis.
Their interests in joining might vary. National interests might be
easier to accommodate on a smaller—for example, regional—scale
of interaction. In a variety of settings, relevant countries can par-
ticipate or not, as they choose, with voting rules that do not permit
one-country vetoes. The latter always exist anyway, as countries
can choose to sign and ratify or not.

Is there value in decoupling negotiations and outsourcing
issues to other parts of the regime?

The argument for separating negotiating issues among different
agreements, forums, or even the Parties themselves is the possi-
bility that, when negotiation in one venue stalls, another can pro-
ceed. When there is participant overlap between various forums,
discussions in one can inform another, helping to address the
interdependence among issues. Political consensus-building can
be separated from more specific negotiations. One or more forums
can be smaller testing grounds of tools that might be applied later
to larger numbers of countries, as the European Union proved
when it instituted its emissions trading program, which has since
become a model for other jurisdictions. Confidence can build in
one context and can spill over to other related negotiations. The
various component parts can become stepping stones toward big-
ger or more integrated agreements. Keohane and Victor (2010)
call this a regime complex.3!

The agreements for addressing weapons have numerous venues
for interaction and resolution of discrete sets of issues. The NPT
enshrines an agreement that discourages nuclear weapons and
helps nations to use nuclear energy for peaceful purposes. The
CTBT prohibits nuclear tests with an explosive yield. The Treaty
Limiting Anti-ballistic Missiles, SALT, and successive agreements
have placed limits and constraints on nuclear arsenals, and so forth.
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No single agreement manages all the myriad nuclear challenges.
Still other treaties manage other global weapon threats, such as
the Chemical Weapons Convention (CWC), which bans develop-
ment, manufacture, sale, storage, and use of chemical weapons.
And the parties to each agreement differ. Some narrow the nego-
tiating field to key actors and provide opportunities to work out
relationships and decisions in ways that could be modeled in sub-
sequent negotiations.

A variety of forums allow the development of negotiating relation-
ships for key actors to interact and for give and take. As Blechman
and Finlay note in Chapter 2, these forums allow a form of flexibil-
ity and relationship building not found in formal approaches to
complex threats, which “can be laborious and politically difficult
and take a very long time to complete.”

“Outsourcing” issues is one way to achieve this decoupling. Stalled
negotiating issues could be exported for management to other
existing or specially created parts of an existing regime because
these parts might deal with them more handily or because out-
sourcing reduces the burden of attaining ratification. Outsourcing
could take place in separate and independent multinational agen-
cies, which could carry out a narrower mandate on which there is
general agreement.

One model for outsourcing is the management of monitoring, ver-
ification, and implementation in the weapons regime. The IAEA’s
assignment is to establish and monitor safeguards on peaceful
nuclear facilities, ensuring that they and the fissile materials they
use are not being diverted to weapon programs. The IAEA enters
into comprehensive safeguards agreements with signatories to the
NPT. Overtime, IAEA’s demonstrated competence has allowed it
to gain the confidence of countries and thereby to increase the
reach of its inspection function. The IAEA eventually engaged
103 countries in adding “additional protocols” to their safeguard
agreements, which give the IAEA further powers to conduct
inspections on a challenge basis. On balance, the IAEA has been
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able to establish independent credibility and serve a unique moni-
toring function.!

Examples of this kind of specialization are found, as well, in eco-
nomic regulations. Various international organizations, for exam-
ple, address intellectual property, labor standards and health issues,
and related monitoring activities. Distribution of functional tasks
among different organizations is standard simply because there are
too many issues to be addressed in a single forum.

One important caveat from the weapons regimes is noted by
Blechman and Finlay: This type of implementing agency, like the
IAEA, must be “well resourced and protected politically. It [needs]
a professional staff and the freedom to operate with integrity and
in a professional manner.” It also must be able to “challenge gov-
ernment when warranted by the facts” and requires “authorities
sufficient to the task with which it is charged.” In a sense, the
organization must be somewhat insulated from the political back-
and-forth that exists in international negotiations. This allows the
organization to remain effective, if sometimes only partially, while
consensus builds or when diplomatic gridlock ensues.

In trade agreements, insulation is observed in legal dispute settle-
ment before WTO panels and the Appellate Body. Proceedings
operate independently of negotiations, albeit within the same
organization. Indeed, the existence and relative efficacy of a formal
dispute settlement mechanism provides an important measure of
relative institutional independence that builds trust and reliance.

The UNFCCC to some extent already employs a hybrid approach
that contains a centralized forum for political negotiations through

. The IAEA has not been immune to criticism; western nations thought the IAEA should have pressed
Syria to permit a prompt inspection of the site where a reactor, which had been under construction
in 2007, had been destroyed by an Israeli air strike, in order to obtain soil samples that could prove
radioactive materials had been present. Some critics say the IAEA's location within the United Nations
makes it more timid than it should be in challenging powerful interests, but there are broader political
interests at stake. The agency’s leadership maintains that it must be cautious so as not to antagonize
large blocs of states, thereby limiting its ability to operate effectively.
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the Framework Convention and parallel negotiating tracks within
that forum. Some specific tasks, such as science review, are out-
sourced to specialized bodies beyond the UNFCCC. All, however,
operate within the U.N. rubric.

The benefits of consolidation are obvious. In one sense, the
UNFCCC negotiation is efficient: All issues are negotiated in par-
allel but then consolidated with a central place for their resolution.
That these issues are often dependent on one another can make it
difficult to resolve them in isolation; the benefit of a single forum
is that negotiators can see how one part of the agreement affects
another. Certainly, having issues separate but linked together
can facilitate some forms of deal making. Developed countries at
the Cancun COP agreed to establish the Green Climate Fund in
exchange for an agreement among developing countries to launch
a process to strengthen MRV rules. Moreover, there is an argu-
ment that certain kinds of issues simply cannot separately be
resolved. The issue of determining robust mitigation targets has
become intertwined in the desire of lesser developed economies
to obtain comprehensive commitments from developed countries
to finance transformative low-carbon technologies.

Although a single comprehensive forum where every party for-
mally has equal voting weight is an imperfect tool for climate
stabilization, it has provided a space for weaker parties to draw
attention to their legitimate but undervalued concerns. In the
UNFCCC, the small island states have used this platform to draw
attention to the direct threats of rising sea levels and the potential
in some cases of losing their homelands, despite their relatively
miniscule contribution to global GHG emissions. These island
states used this platform, together with an alliance with the Euro-
pean Union, to achieve specific outcomes at the 17th Conferences
of the Parties (COP 17) in Durban, South Africa.

The downside of linking issues is, as noted, the potential to divert

from the core objective of GHG reductions. Also, a single process
with equalized voting makes it possible for a single party or small
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groups of like-minded countries for whom greenhouse gas restric-
tions might be challenging to block overall progress or to use their
more narrow interests to divert from more general agreement.3

Might the UNFCCC itself be re-envisioned as a broad negotiat-
ing forum to spin off specific functions and roles to independent
or quasi-independent bodies? This would be similar to how the
NPT is one part of a broad set of institutions with IAEA, the NSG,
and others assigned more specific tasks in the control of exports
of nuclear materials and equipment. These tasks are agreed to by
the member nationals through processes defined by each organi-
zation’s charter. If it were to follow this model, the UNFCCC could
continue intact, deciding broad principles, but allow some breath-
ing space for managing specific functions outside the process.

Building on this, it is possible to imagine peeling off other manage-
able tasks—for example the collection of country GHG inventories
and giving the bodies responsible greater or even complete inde-
pendence. They could be given their own management and funding
structures and could potentially create their own bureaucracies.

While often criticized for resisting change, bureaucratic inertia in
this context could help insulate organizations and their work from
the more variable politics of the international negotiation process.
Over time, several subgroups might develop competencies that fur-
ther the overall goal of emissions reduction. As they develop inde-
pendent reputations for competency, and thereby a level of trust,
their responsibilities might increase to meet needs as they develop.

For example, there has been considerable discussion about cover-
ing certain types of greenhouse gases within the existing mecha-
nism of the Montreal Protocol, complementing efforts under the
UNFCCC.38 The Montreal Protocol proved its worth in controlling
substances that depleted stratospheric ozone and is thought to be
a relatively simpler vehicle, focused on a distinct set of chemicals
rather than entire economies and on the relatively limited number
of manufacturers of those substances.
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Hydrofluorocarbons (HFCs) are potent greenhouse gases used
primarily as “refrigerants, solvents, blowing agents for foams,
and as chemical intermediates”+ that could be managed within
the Montreal Protocol framework. HFC production and emissions
could begin to be phased down in a relatively short period of time
by amending the Montreal Protocol, which is considered by some
to be more agile and swift.

Despite what appears to be a relatively clear opportunity for
achieving GHG reductions in the short term, the proposal to send
HFCs to the Montreal Protocol hit a roadblock. There are several
theories as to why a few powerful non-Annex I countries have
opposed this move.

Whichever theory one subscribes to—and, of course, gaining a bet-
ter understanding of the dynamic and the “system issues” behind
it is essential as this idea is further explored—by virtue of a set of
incentives established in the Kyoto Protocol, the HFC package of
issues had become one of many pawns in the multi-dimensional
UNFCCC chess game.

Is there a role for variable geometry and informal groupings in
the climate regime?

As Cottier describes in Chapter 3, “variable geometry” is being
considered as a way to break the current impasse in trade negotia-
tions. This would mean “that every commitment is not necessar-
ily binding on every country.” Members can decide whether they
want to join new agreements, and some members may choose to
abstain. Specific issues can be resolved by the most relevant coun-
tries, and they can move forward, even without the consensus of
the full membership.

Thus, trade academics are discussing several potential approaches,
aspects of which might be helpful when considering climate
negotiations. High on the list is returning to a system of volun-
tary membership within specialized agreements, as opposed to a
comprehensive single undertaking. The concept of “critical mass”
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Box 1.2 Black Carbon and the Complexities of Managing
a Significant Contributor to Climate Change

How hard might it be to control black carbon through international agreement?
Black carbon is not a regulatory blank slate.™ A closer look demonstrates both the
promise and the challenges of diversified regulatory forums.

Black carbon, commonly known as soot, is emitted from incomplete combustion
of fossil fuels and biomass.* Black carbon absorbs solar radiation and, depend-
ing on its location in the atmosphere, can contribute to or detract from global
warming.* In addition to its impact while airborne, black carbon deposits on
glaciers and other ice, accelerating melt.®

Many scientists and climate experts urge the swift control of black carbon. They
characterize it as low-hanging fruit, the control of which will bring immediate
positive impacts.* In the scientists’ view, acting now could buy time to work on
other issues that require major infrastructure changes.

Early calls for action initially focused on the UNFCCC as a venue, but now some
proponents are examining other forums, such as the United Nations Environ-
ment Programme and the U.N. Economic Commission for Europe’s Convention
on Long-range Transboundary Air Pollution, in part because black carbon is an
aerosol, not a gas, and is significantly different from the six designated Kyoto
gases in its sources and impacts.*® Nevertheless, climate policy expert David
Victor thinks that rapid cooperation and positive results from action on black
carbon could spill over to increase the levels of trust and ambition in the larger
greenhouse gas negotiations.*!

A significant portion of black carbon emissions is generated in agricultural
burning and cook stoves.* Cook stoves have worried health professions for de-
cades.® They are commonly used indoors. People (especially women and chil-
dren) breathe in smoke,*which, in turn, contributes to lung and heart diseases
and low birth weight. Black carbon is associated with about 1.9 million deaths
annually, largely among women and children.® Existing efforts to reduce these
damages include national efforts in many countries and ongoing research and
attention from the World Health Organization,’® nongovernmental organizations

(box continues on next page)

m. For example, the U.N. Environment Program has for years worked to reduce black carbon
pollution. See: “Pollution and Global Warming: Climate Change in Black and White.” The
Economist, February 17, 2011. http://www.economist.com/node/18175423.
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Box 1.2 Black Carbon and the Complexities of Managing
a Significant Contributor to Climate Change (continued)

(NGOs), such as the Global Alliance for Clean Cookstoves,” church groups,*
and others. Moreover, the Indian and Chinese governments engaged in massive
efforts during the 1980s to replace inefficient stoves with improved stoves that
were, ideally, more efficient and less polluting.** However, there have been set-
backs. For example, after the Indian effort, follow-up surveys indicated that only
half of the disseminated stoves remained in use.”

The problem has not been lack of attention; it has been the difficulty of convinc-
ing women in approximately 500 million households globally and a wide variety
of cultures to change how they traditionally cook food.®'

In this crowded field, should this issue be treated as a climate issue with health
co-benefits or as a health issue with climate co-benefits? Is it more like the In-
ternational Maritime Organization setting fuel standards for ocean-going ves-
sels—an issue better dealt with by outsourcing it to a more appropriate body?

A major argument for resolving this issue outside of the context of climate nego-
tiations turns on a point of relevant history. In the politics of climate negotiations,
the role of cook stoves triggers the “defensiveness and misunderstanding, which
hinder the rational discussion of proposals,” referenced by Ghosh and Woods
(2009).% These are deep divisions about responsibility for climate change that, in
turn, inform negotiating positions. It has been a long-standing position in the de-
veloping world that climate change is the historic responsibility of the developed
world. The developed world’s focus on black carbon in the context of climate
change is perceived as an attempt to divert negotiations from the responsibilities
of the wealthy countries. India’s announcement of a task force to consider the
issues of black carbon and its impacts on glacial melt suggests a willingness to
collect facts and consider this issue. Moreover, India’s experience in its ambi-
tious but ultimately disappointing program in the 1980s to replace cook stoves,
cited earlier, might inform a better structured program going forward.

Recently, a step has been made in this direction. On February 16, 2012, the
Global Climate and Clean Air Initiative was launched by Secretary Hilary Clinton
in order to “ spread practical ideas and practices regarding so-called short-lived
pollutants, which remain in the atmosphere only for a short time — pollutants
such as methane, black carbon or soot, hydrofluorocarbons.”
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would build consensus among countries that play a significant
role but would also allow for free riders where they do not signifi-
cantly distort the agreement.

The GATT in 1947 and the subsequent side agreements negotiated
under its umbrella through 1995 are commonly cited as an exam-
ples+ of a loose collection of voluntary, plurilateralss agreements.
Under the Tokyo Round Agreements in the 1970s, countries were
free to join the side-agreements or abstain, as most developing
countries did at that time. Currently, all agreements are manda-
tory except the plurilateral ones, in particular the Agreement on
Government Procurement. Thus, the lessons that many experts
and observers draw from GATT’s transformation into the WTO is
a regime evolving from a loose set of voluntary agreements into a
more integrated, comprehensive mandatory regime.5°

Today, “variable geometry” could make the WTO into an umbrella
or framework for a series of smaller or more specific agreements
that would suit the needs of a subset of WTO countries and thus, as
observer Andrew Crawford says, “a vehicle for some countries to
undertake deeper integration or liberalization regarding selected
subjects...due to the unwillingness of other members to go along.”s
Under this construct, only the countries with a significant role
in an issue have an incentive to implement monitoring, report-
ing, and verification and have the leverage to effectively enforce
dispute settlement, which relies on reciprocity. This would allow
fewer parties to reintroduce optional, plurilateral instruments.
Specific issues might be resolved by the most relevant countries.

One might argue, as Keohane and Victor (2010) do, that diversifi-
cation in the climate world already exists in the form of a “regime
complex”—“a loosely coupled set of specific regimes.”s® Thus,
elements like the Clean Development Mechanism (CDM) Board,
the Global Environment Facility, IPCC, International Renewable
Energy Agency, and E.U. Emissions Trading Scheme (and many
others referenced by Keohane and Victor) are seen as a multi-
layered set of institutions that support and deliver various kinds
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of results, some under the overall directions set by the UNFCCC
negotiations. This somewhat parallels the trade regime in which
direction is set by the WTO, but a variety of institutions, arrange-
ments, and agreements work out the all-important details.

The flaw in this argument is that ultimately, what is needed to
resolve the climate impasse is a way to achieve specific reductions;
it is hard to imagine any of the listed arrangements gaining the
independent traction that might lead to that result. While some
of the current arrangements do facilitate reaching overall goals,
ultimately they are currently dependent on the UNFCCC making
progress as a whole.

Variable geometry might spring from the actions of informal
groupings inside the wider regime. The weapons and trade regimes
demonstrate that “informal groupings”—influential political
groups that lack an underpinning legal instrument—can some-
times do more than build basic consensus and influence work in
formal organizations, as important as that is. G-20-type meetings
are more likely to attract high-level government officials—finance
ministers or heads-of-state whose engagement may be needed to
resolve thorny problems and provide commitment for forward
motion. Cottier posits that this high level of political engagement
is necessary to develop a compelling global agenda.

These same informal groupings also allow “economically and geo-
graphically crucial countries to meet” and build a critical mass to
resolve an impasse. As Cottier notes, sometimes free riders can
be ignored, if the major powers agree and form a critical mass.
Informal groupings can also take action, as Blechman and Fin-
lay point out. In 2002, the G-8 pledged US$20 billion to build
down the former Soviet Union’s Weapons of Mass Destruction
(WMD) infrastructure. This was one of many ad hoc actions taken
to respond to evolving proliferation threats.
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In addition, bilateral agreements can play an important role on
both the political and technical level. As has happened in the trade
arena, bilateral deals may be a substitute, a pilot, or a complement
to a global agreement.>® While not ideal, interim approaches could
demonstrate progress and build trust among countries until the
time is right for a more comprehensive agreement. In the climate
context, bilateral agreements could be ground for pilot efforts or
experiments relating to reporting and verification. On a limited
scale, this is already happening as U.S. and European institutions
provide satellite maps of land-use changes to assist developing
countries in assessing emission trends and the effectiveness of
their actions.

The principal negotiating locus for the climate change regime has
been the UNFCCC. Other forums have been developed or existing
forums used to bring groups of countries together to provide pol-
icy guidance or affirm joint principles at a high political leadership
level or to convene around particular energy or climate issues.
These include the Asia-Pacific Partnership on Clean Development
and Climate, the Major Economies Forum on Energy and Climate
(MEF), and the G-20.™%° Bodies at the political level can and do
build basic consensus and provide guidance and direction on
objectives and on specific areas of concern. For example, the G-8
summer 2009 summit referenced a goal of limiting global average
temperature increase to 2 degrees Celsius above pre-industrial
levels, and the G-20 communiqué from November 2009 reiter-
ated encouragement for an agreement at UNFCCC negotiations
in Copenhagen.® But details are then worked out at the UNFCCC.

n. Launched in July 2005, the Asia-Pacific Partnership on Clean Development and Climate is a voluntary
partnership among Australia, Canada, China, India, Japan, Korea, and the United States “cooperating
in an effort to address increased energy needs and the associated issues of air pollution, energy
security, and climate change.” The MEF, launched in March 2009, convenes 17 major economies in
an effort to “to facilitate a candid dialogue among major developed and developing economies” and
“advance the exploration of concrete initiatives and joint ventures that increase the supply of clean
energy while cutting greenhouse gas emissions.” The G-20 was established in 1999 to address
international economic matters and in 2009 was designated by its leaders to be “the premier forum
for international economic cooperation.” While ostensibly economically focused, the G-20 has also
studied, and might further address, climate change and energy issues.
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What might be the pathway in the climate context for leveraging
the power of informal groupings? The gathering in Copenhagen in
2009 of the United States, Chinese, Indian, Brazilian, and South
African heads of state was potentially an informal grouping of some
strength and power. While brought together under the auspices of
the UNFCCC, this grouping to some extent bypassed the formal
UNFCCC procedures, although its results were then presented to
the entire COP. This process was not uniformly welcomed,® and,
under some interpretations, what happened might have consti-
tuted a power play rather than a new grouping. We have yet to see
how this might play out over the long term. After a year of angst
and uncertainty among negotiators and NGOs,>® important ele-
ments of the Copenhagen Accord (a statement) were incorporated
into the Cancun Agreements® (a formal decision of the Parties to
the Convention) and then further detailed in Durban.%

It apparently took the assembled influence of the leaders gathered
in Copenhagen to get preliminary commitments toward US$100
billion per year in funding by 2020 for finance for adaptation,
reduction of forest loss and degradation (REDD+), and technol-
ogy development and transfer. It may take more G-20 or G-8
meetings to bring these commitments to fruition in the form of
actual funding. Similarly, it is possible to imagine the MEF step-
ping up its current role of seeking flexible strategies for reduc-
ing emissions to an increasingly stronger quasi-regulatory role of
seeking and getting explicit agreements from its participants.

One can argue about the legal implications, but the weapons
example demonstrates that practical applications can emerge out
of more informal arrangements. And the idea fits Koehane’s and
Victor's (2010) point about accommodating “patterns of interests
(shaped by beliefs, constrained by information, and weighted by
power) that diverge to a greater or lesser extent...” versus aiming
at a “comprehensive, highly integrated institution.”

0. Communications received by the UNFCCC from Parties in regards to the Copenhagen Accord can be
found here: http://unfccc.int/meetings/cop_15/copenhagen_accord/items/5276.php.
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The challenge of graduation

Graduation is an effort to define a continuous but assured process in
which pre-agreed measures and markers would prescribe changes
in roles and responsibilities. Rules would be set out in advance to
avoid particularized struggles or abrupt or dramatic change. If coun-
tries can agree on what these rules might be, differentiated coun-
tries could take on new responsibilities and roles at a predefined
but gradual pace, better recognizing their unique circumstances
and potential contributions, separate from the current vision of a
package deal. Thus, “graduation” inherently diversifies the regime.
As Cottier notes, the main challenge “is how these different areas
can be brought together to the extent necessary and then to work
with a bottom-up process in international negotiations.”

Countries might be more accepting of graduation if the rules are
established earlier in negotiating relationships, before consider-
ation of new obligations becomes a defense of the status quo for
some negotiating parties.

Any agreement that seeks to endure over decades should consider
how to respond to changes among participants. Both the weapons
and trade worlds show how difficult that is. Nuclear agreements
distinguish between countries that have nuclear weapons capabil-
ity and countries that do not. The distinctions are not predicated
on the economic means of the country or its stage of economic
development (richer countries were more likely to develop nuclear
weapons, yet impoverished North Korea developed them too) but
on its level of nuclear capability. Indeed, it was the concern that
China had developed nuclear capability in 1964, well before it
became today’s economic powerhouse, that motivated countries
to negotiate the NPT.

The NPT bargain, freezing the number of countries with nuclear
weapons and facilitating development of civilian nuclear capacity,
has some similarities to the distinctions captured in the UNFCCC
between Annex I and non-Annex I countries. And the concept
that countries with particular resources, historic advantages, or
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skills might assist developing countries is inherent in a number
of UNFCCC threads, particularly discussions about technology
transfer and adaptation assistance.

The NPT bargain failed to stop India, Pakistan, Israel, and North
Korea from developing nuclear weapons. And there is fear that it
is being nibbled away by exceptions. In a much-disputed decision
of the George W. Bush administration, the United States agreed
to help India fulfill its civilian nuclear aspirations, despite its fail-
ure to join the NPT, thus essentially creating a new category as
an NPT non-signatory that nonetheless is permitted to engage in
nuclear trade. Not surprisingly, Pakistan wants to be placed in the
same category, essentially challenging the core balancing act that
articulated acceptable nuclear behavior. The NPT faces serious
challenges as the global balance of political and economic power
shifts away from the Western democracies.

The WTO also struggles to accommodate inevitable changes in the
capabilities and economic power of member countries. Diversifi-
cation exists in the form of individual schedules for tariff and ser-
vices bindings. Levels of commitment are commensurate with the
needs of countries and levels of social and economic development,
agreed at in bilateral or multilateral negotiations. “Graduation”
is discussed as a way to manage fundamental changes within the
WTO membership.

The UNFCCC currently does differentiate among members.
Indeed, the divide between Annex I and non-Annex I Parties to
the Convention and its import as played out in the Kyoto Protocol
has historically formed the core of negotiations. These are based
on developing—developed world distinctions. However, the world
is rapidly changing from a bipolar to multi-polar world. Econo-
mies, notably in Asia, have emerged as industrial dynamos. His-
torical responsibility and the failure of some Annex I countries, in
particular the United States, to “take the lead” remain fundamen-
tal problems within the climate regime.
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What is also clear is that the ultimate goal of stabilizing green-
house gas concentrations and consequently preventing dangerous
anthropogenic interference with the climate system cannot be
achieved solely on the basis of actions in Annex I countries. Emis-
sions reductions are required from all major emitters, and prog-
ress toward these goals must engage the considerable innovation,
entrepreneurial skill, and dynamism of the emerging economies.
Today, China has the highest overall (albeit not per capita) global
level of carbon dioxide emissions from fuel consumption, and has
also become a leader in producing low-carbon technologies.

Graduation has long been debated in climate negotiations, includ-
ing during the creation of the Kyoto Protocol. Nevertheless, with
the possible exception of the voluntary Copenhagen Accord emis-
sion reduction pledges, there is no current middle ground between
Annex I and non-Annex I countries’ responsibilities, particularly
for the introduction of an emissions cap. An approach that allows
graduation from voluntary agreements to mandatory packages
might allow the regime to take up new challenges and produce
new legal instruments without the burden of trying to carry all
countries along immediately. It would be a way to recognize the
growing distinctions between China and India, on the one hand,
and parts of Africa and the small island states, on the other.

The Copenhagen Accord takes the first step toward graduation,
by encouraging independently constructed emission reduction
pledges, which could over time become more harmonized, could
be grouped so that countries with similar commitments might be
advanced toward even more ambitious targets, and might intro-
duce some level of monitoring to assure compliance. In terms of
other climate-related responsibilities, robust economies could,
for example, gradually move from a recipient of assistance to a
donor, linked to criteria of economic growth. Developing coun-
tries with growing economies could gradually shift to increasingly
explicit responsibilities, or their shifting responsibilities might be
acknowledged as they become more powerful developers and ven-
dors of technology, no longer needing assistance in that area. Lev-
els of commitment could be set to better coincide with needs and
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changing levels of social and economic development. In principle,
criteria could also accommodate declining economies.

Food for Thought

The regimes that have emerged to control greenhouse gases, man-
age WMDs, and promote economic growth each have their own
history, culture, and unique characteristics. Transplanting les-
sons from one to another requires modesty and sensitivity, not
the least because every regime, including climate, is informed by
its own negotiating history and experience and is, to some extent,
a creature of the culture that develops therein.

However, careful consideration of the challenges that the more
mature weapons and economic regimes have faced, and the ways
in which progress was eked out, do provide clues that could move
forward global efforts to promote climate-compatible develop-
ment. These timely issues are worthy of further thought and
research as we go forward.

Achieving a vision, piece by piece

The UNFCCC sets out a vision and a formula for the organiza-
tion of responsibilities among countries going forward. Evidence
from the weapons and economic regimes demonstrates addi-
tional methods to achieve that central vision. Sometimes, com-
mon agreement about the overall goals and objectives can trigger
a series of interactions to resolve more narrow issues and chal-
lenges. When complete agreement is not possible, partial limits
or smaller agreements can still be beneficial and become a start-
ing point for more robust achievements. Venues can be devel-
oped where specific decision making can avoid being detoured by
entanglement in larger webs.

Multiple but more narrow interactions can continue within the
umbrella of a single organization, developing its own form of vari-
able geometries so that a series of smaller or more specific agree-
ments might be developed to suit the needs of a subset of appro-
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priate countries. Or, entirely separate configurations of interested
parties can either continue independently or eventually converge
back into an umbrella agreement.

The fact that each specific agreement might resolve only a part
of the overall climate challenge need not be seen as a liability.
Stopping nuclear tests in the atmosphere did not end the nuclear
arms race, but it ended the human health damage from radiation
released by nuclear explosions. Although a comprehensive ban on
nuclear testing would have been preferable, the technology avail-
able at the time could not have verified a ban on underground
nuclear tests. It took 33 more years to complete a comprehensive
test ban treaty. Early progress was only possible by virtue of the
willingness of all the key nations to accept stepwise advancement.
While it might have been tidier to move forward to a comprehen-
sive conclusion of negotiations, the results so far can be counted a
significant success.

In the climate context, more narrow initial agreements on tech-
nology dissemination and financing, forests, adaptation, and even
more narrow mitigation agreements between willing countries
might at least begin to satisfy many countries’ concerns and per-
mit a sense that the international community can make headway,
step by step. If countries already disproportionally suffering from
the burden of climate change can be assured of an enabling envi-
ronment for tackling their significant challenges and the existence
of resolve to do so, it might clear the way for other groupings to
concentrate on some subset of emissions reductions.

Climate negotiators have had great difficulty, somewhat resolved
in Durban, determining whether to continue the current Annex
I and non-Annex I distinctions among countries set out in the
UNFCCC and the Kyoto Protocol. Ideas emanating from the
trade regime suggest that this need not be an either-or kind of
resolution but, instead, that this problem can be parsed through
the prism of time. The concept of graduation makes the case for
establishing prearranged stepping-stone rules to increase coun-
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tries’ responsibilities in the course of treaty relationships. If, in a
period of several decades, countries can move from dire poverty
to become world-class economic engines, there should be a way to
recognize their movement on a continuum among countries that
need assistance to address climate change and countries that can
provide leadership in this task.

Recognizing differences among countries

Explicitly recognizing certain differences among countries might
also open pathways toward creative innovation and experimen-
tation to expand the tools or capabilities for addressing specific
issues. For example, coalitions could join like-minded countries
to think together about productive problem solving that fits their
historic ways of addressing big tests and that takes account of their
unique government and legal cultures. China’s maxim for how
it managed its successful economic transition might guide this:
Without a ready model for this unprecedented shift, the Chinese
instead “crossed the river by feeling the stones.” China developed
the necessary institutions along the way.

The legal systems of the United States and Europe, different as
they are from each other, are more comparable to one another
than to the Chinese system. While all profess to be market econo-
mies, the nature and functioning of their markets differ consider-
ably. All these differences could be taken into account in devising
domestic tools for managing greenhouse gas reductions. Recog-
nizing and working with a variety of distinctions might provide a
stronger foundation on which to engage individual countries as
they tackle this challenging goal.

Formalities, ratification, and handling holdouts

If major emitters like the United States fail to join a legally bind-
ing agreement, should this mean the kiss of death for achieving
emission reduction goals? Does it preclude making other kinds
of progress?
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The experience of the weapons and economic regimes demon-
strates reasons to keep talking and even conclude agreements,
even though major powers may stall or sit on the sidelines. This
can happen by having the willing negotiators set out a pathway
that the holdouts eventually join, or by acknowledging the pos-
sibility of parallel actions leading to the same desired result.

The first case is demonstrated by the E.U. Emissions Trading
Scheme. Although the United States was active in devising the
Kyoto Protocol with its market-based instruments (even as then
U.S. President Bill Clinton was already on notice that he could not
sell the plan to the Senate), the United States never formally joined
Kyoto. The European Union eventually took the lead in implement-
ing the CDM, essentially road-testing ideas that previously had
largely been economic theory with very limited practical experi-
ence.® The experience gained in Europe helped states in the United
States devise their own greenhouse gas markets and provided guid-
ance during U.S. consideration of national legislation. E.U. action
has also provided useful information about carbon pricing.

Perhaps part of unlocking the vast climate challenge is to let a
kind of creative momentum develop that can result from mul-
tiple intersecting efforts. What starts as voluntary may, over time,
become mandatory as hesitant parties decide they like what they
see and are provided evidence of practical ways to achieve the
goals set out in vision statements or because their circumstances
change. As Blechman and Finlay suggest in Chapter 2, interna-
tional norms have the potential to gain strength until they become
the “only acceptable form of behavior,” and in the best case, lead
toward unilateral actions that complement the global objectives.

Leveraging opportunity

Few successful regimes seem to have developed in a linear process.
Sometimes, events that encourage government and private-sector
involvement are unpredictable and happen by virtue of flexibility
and opportunism. Unexpected events in arms control have helped
revive or advance an international agenda.
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The breakdown of the Soviet Union made possible a unilateral
U.S. initiative to reduce and destroy tactical nuclear weapons
deployed overseas and on warships and submarines. The U.S.
efforts were reciprocated by the new Russian leadership within
a week. A similar round of reciprocal reductions occurred a year
later. The flexibility that both countries showed to adapt to chang-
ing circumstances, their willingness to operate outside formal
negotiating and treaty-making processes, and joint anxiety about
the consequences of inaction likely contributed to the success of
these actions. U.S. Senators Nunn and Lugar leveraged the same
precipitating event to develop an effort to secure nuclear weapons
and materials and to avoid situations in which experts might sell
their services to new nations seeking to build WMDs.

In international economic relations, the attacks on the World
Trade Center and the Pentagon on September 11, 2001, were one
key input that politically triggered the Doha Agenda of the WTO.
Without the event, it is unlikely that members would have been
willing and ready to agree to a new trade round only six years
after the completion of the Uruguay Round and with much left to
implement. The past experience and current difficulties in Doha
also hold a warning. The seeds of failure may be planted if oppor-
tunities are leveraged without sufficient substance and used with-
out sufficient long-term backing.

It remains to be seen whether climate change could present such
a single, catalyzing event to supercharge action. It is characteristi-
cally a relatively slow process (from a human perception rather
than a geological point of view), measured over decades and cen-
turies. The science is complex, and because of that, scientists are
often hesitant to attribute individual extreme weather events to
climate change.®” Even after years of research, such ties are com-
monly expressed in relatively abstract ways, such as temperature
rise contributing to increased risk or intensity, or a “fractional
attribution” rather than a direct, causal link.%®
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However, other events can be leveraged. It was not a nuclear
weapons accident or attack that led to the unilateral reductions
in the early 1990s. Rather, it was the collapse of the Soviet Union
and the possibility of loose weapons materials making their way
into the wrong hands.

Similarly, the climate regime could look toward other seemingly
unrelated events—including new governments, technological
leaps, economic changes—as opportunities to promote sustain-
able development and climate change mitigation and adaptation.
Interesting in this regard is the sudden expansion in extracting
natural gas found in shale, which is proving to be an increasingly
cheaper—albeit still with open questions about environmental
risk and GHG impacts—substitute for coal.

Players in the climate regime should recognize that actions taken
to leverage these precipitating events might not occur within pre-
existing negotiating frameworks. The United States and Soviet
Union’s reductions were matching unilateral efforts. While some
of these efforts relied on existing verification mechanisms, they
were not subjected to the complex negotiating process.P%

In sum, having a framework of relations and venues to com-
municate at opportune moments is not a guarantee of effective
action but has facilitated creative approaches to exploit unique
opportunities. When the U.S.S.R. fell, for example, its nuclear
weapons were located in four new nations and fissile materials in
several others. Due to their existing framework of cooperation, the
U.S. and Russia were able to work together to consolidate all the
weapons in Russia and, with the help of private organizations, to
prevent the fissile materials from falling into the hands of rogue
nations or terrorist organizations. The latter effort evolved into a
broader array of cooperative programs, all anchored in ongoing
relationships over many years.

p. Some (i.e., tactical weapon reductions) were not verified at all and, apparently, the Russians did not
completely fulfill their commitments.
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Trust and verification

The theme of trust runs through all these ideas. An important aim
of any negotiation is to develop trust that can support increasingly
extensive and deep commitments. This is critically important in
the case of reducing GHG emissions. Greenhouse gas reductions
require deep changes, affecting how economies are constructed
and how citizens are housed, clothed, fed, employed and trans-
ported—the very basics of day-to-day existence. To date, many
countries may see the long-term benefits of greenhouse gas reduc-
tions but apparently fear that taking action now will put them at
an economic disadvantage.

Countries that associated with international regimes in order
to edge back from relationships predicated on mutual assured
destruction or economic wars of survival confronted a similar
dynamic. Nations’ willingness to make concessions to gain the
benefits of agreement have been achieved only after decades of
concrete interactions that permitted the growth of trust and
mutual comfort levels. Small steps led to relationships that could
be broadened, or that could even take leaps forward, as was unex-
pectedly possible when the Soviet Union fell. Greater experimen-
tation, which is possible through more diverse configurations and
multiple agreements, might suggest new ways to achieve robust
global action, as well as verification of those actions.

Verification is a critically important part of building trust, but
the history of weapons and trade regimes emphasizes that joint
efforts to verify must be built step by step, rather than all at once.
Once the basics are in place, they can improve and be made more
stringent as the various actors gain confidence in their application
and use and see the advantage of compliance in achieving their
own interests. In the future of the climate regime, countries might
increasingly be willing to engage in mutual actions to monitor and
verify whether everyone is taking the bold actions necessary to
phase out certain fossil fuels and modify the way they use others.
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Without a crystal ball, we cannot now say what additional benefits
might be harvested opportunistically down the road to advance
the climate agenda. But we do know that having a tested frame-
work of relationships and extended communications in place at
the highest levels makes it easier to act quickly, as George H.W.
Bush and Mikhail Gorbachev did when the Soviet Union col-
lapsed. The existence of these long-standing relationships—a very
human factor—allowed the two leaders to engineer parallel uni-
lateral initiatives for a near-immediate, significant reduction in
deployed and potentially destabilizing tactical nuclear weapons.
Being similarly positioned might be useful as societies begin to
experience the larger impacts of climate change and new targets
of opportunity reveal themselves.

Taken together, an important lesson is that the perfect should not
be the continuing enemy of the good. Analysts must acknowledge
that the world has avoided nuclear holocaust, but also recognize
that the five nuclear powers that existed at the time the NPT was
signed are now nine with a tenth looming on the horizon. Trade
negotiations have engineered a global economy, but are currently
stuck as new entrants to the regime navigate the vast economic
and political differences among participants.

Finally, climate negotiations must extend beyond the community
of environmental experts if any real progress is to be made. While
world leaders have generally prioritized weapon negotiations,
advocates of economic cooperation had to work to make their con-
cerns a high priority on the agendas of participating countries. Cli-
mate advocates would do well to position issues in a manner that
engages the attention of more powerful decision-makers. In the
long run, the climate regime will benefit as foreign, defense, and
finance ministers increasingly come to understand the implica-
tions of climate change for their own portfolios and thereby help
build a demand for action at the highest levels of their countries.
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Chapter 2

WHAT CLIMATE CONTROL
CAN LEARN FROM PAST
EFFORTS TO LIMIT
NUCLEAR DANGERS

Barry Blechman and Brian Finlay

Introduction

The international community, through the efforts of individu-
als and their governments, has striven to contain the dangers of
nuclear weapons ever since their inception in the 1940s. These
efforts have waxed and waned over the years, both in response
to weapon developments and as a result of changes in key politi-
cal relationships. Over this period, a huge body of experience has
accumulated with respect to state practices and multinational
organizations and procedures. There is much that can be learned
from this experience as the international community turns its
attention to the equally profound danger of climate change.

Limits on nuclear dangers

Is the glass half-full or half-empty? Nuclear weapons have existed
for 65 years but have only been used twice, both times during the
first month of their existence. After all this time, it is clear that
there is a definite prejudice, or international norm, against their
use, although such a behavioral restriction obviously could be vio-
lated instantly at any point in the future.
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The proliferation of nuclear weapons over the last six decades has
been far less widespread than the nightmarish predictions of the
Cold War. In the early 1960s, President John F. Kennedy wor-
ried there would be 15 to 20 nuclear weapon states before the end
of the century.! In fact, only nine nations currently possess nuclear
weapons with a tenth, Iran, also possibly seeking to join the
so-called Nuclear Club. In fact at least a dozen countries who
actually possessed nuclear weapons (Belarus, Kazakhstan, South
Africa, Ukraine) or advanced programs to develop nuclear weap-
ons (Argentina, Australia, Brazil, Iraq, Libya, South Korea, Swe-
den, and Taiwan) have since given them up.? It is therefore fair
to say that efforts to restrain the spread of nuclear weapons to
additional nations have been generally successful. Early efforts
centered on the 1968 Nuclear Nonproliferation Treaty (NPT), the
TAEA, and the control of exports of nuclear materials and equip-
ment through multinational organizations, the latest incarnation
being the Nuclear Suppliers Group (NSG), as well as national
control measures. Over time, the international community insti-
tuted additional ad hoc arrangements to fill perceived gaps in
this emerging technology denial regime. It also is widely believed
that extended deterrence—U.S. commitments to defend some 30
nations from nuclear attacks—made an important contribution to
restraining proliferation.3

Today, however, many worry that the nonproliferation regime
is in danger of breaking down. Globalization has helped to push
advanced dual-use technologies into more hands in more coun-
tries than ever before. The number of states that have tested
nuclear weapons has increased from six to nine over the past 12
years, including North Korea, which exercised its right to with-
draw from the NPT and then tested weapons twice.* Also, many
argue that constraints on trade in nuclear materials and equip-
ment have been weakened by the U.S. 2008 initiative, approved
by the NSG, to permit nuclear trade with India, one of the few
countries that have not signed the NPT.5 Many believe that if Iran
indeed achieves a nuclear weapons capability, there will be a cas-
cade of proliferation across the Middle East.®
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Efforts to limit the size of nuclear arsenals have also had positive
results for some years, but now seem to be stalling. At the height
of the Cold War, there were more than 60,000 nuclear weapons
in the world, with all but a few hundred held in the arsenals of
the United States and the Soviet Union.” Today, there are around
20,000 weapons all told, with a portion of that total waiting in
storage to be dismantled.® Some reductions were made as a result
of treaties negotiated by the United States and the Soviet Union;
a far larger share of the reductions resulted from unilateral deci-
sions of those two nations when their leaders came to believe that
huge numbers of nuclear weapons were no longer militarily useful
or politically necessary. The United States and Russia still have
more than 9o percent of the world’s weapons but are making mod-
est additional cuts. Britain and France, each with a few hundred
weapons, are also planning small cuts in their arsenals, but the
other nuclear weapon states—China, India, Israel, North Korea,
Pakistan—all seem to be increasing their weapon stockpiles and
modernizing their weapons.®

Even at one-third their Cold War peaks, nuclear weapons con-
tinue to pose an existential threat to humanity. A limited nuclear
exchange between two states would likely result in tens of millions
of immediate deaths from the blasts and resulting fires and many
more casualties as a result of radiation and longer-term environ-
mental effects, leading to food shortages, genetic disorders, and
higher rates of fatal diseases. Even a single weapon detonated
in a world capital could instantly kill hundreds of thousands of
people, with many more perishing over a longer period of time
due to health complications from radiation. The use of thousands
of weapons in an all-out nuclear exchange—as was and still is
contemplated by the United States and Russia—could essentially
destroy civilized life, if not life itself.*

Recognizing these dangers, popular worldwide movements have
emerged periodically that seek to eliminate all nuclear weapons.
This goal was embraced by President Obama in April 2009 and
by the leaders of the 15 members of the U.N. Security Council,
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five of which are nuclear weapon states, in September of that year.
Articulating the goal has proven far easier than making tangible
progress, however, and there is little to show for the ambitious
nuclear risk control agenda the president set forth when he first
took office."

In short, the decades-long efforts to limit the grave risks to human-
ity posed by nuclear weapons have a mixed record. There has been
no nuclear war, and there are fewer states with nuclear capabilities
than had been predicted. But tens of thousands of nuclear weapons
continue to exist, and the dangers of their spread and use persist
and may be accelerating as knowledge of how to build bombs and
access to necessary technologies becomes more widespread.

There has been no shortage of efforts to end these dangers, rang-
ing from unilateral national declarations, to formal and informal
bilateral agreements, to multinational treaties, to the establish-
ment of international organizations with substantial staffs and
considerable powers. Some have succeeded; others have failed.
But in all cases, there is much to learn from this rich experience
that could be valuable to individuals seeking to limit and eventu-
ally reverse the comparable, albeit longer-term, dangers posed to
humanity by man-made climate change.

We explore these potential lessons in this chapter, which is divided
into three main sections: the Nature of Agreements, Verification,
and Creating Incentives.

The section on the Nature of Agreements asks these questions:
Have formal treaties been more effective than informal arrange-
ments? Have multinational agreements been preferable to bilat-
eral? Is global consensus essential to make progress, or can
groups of states make progress on their own? Which is preferred:
incremental steps that are easier to negotiate or more radical
approaches that might be difficult to sell, but can alter the funda-
mental dimensions of the problem?
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The section on Verification asks: How can states gain confidence
that agreements, once they are established, are being observed by
the signatories? Are there techniques and practices in the nuclear
weapons world that might prove useful for verifying climate
change agreements?

In the section on Creating Incentives, Paul Warnke, a former
director of the U.S. Arms Control and Disarmament Agency,
once observed that “arms control is an unnatural act,” mean-
ing that it was highly unusual for states to accept limits on their
sovereign right to arm and defend themselves.”> What incentives
were created for governments to take these unnatural steps? As
knowledge and the means of producing WMDs have migrated to
private-sector actors operating in the dual-use realm, how have
these actors been incentivized to ensure that they cooperate with
efforts to constrain the proliferation of their technologies, even
though such actions may run contrary to their profit motives?
What capacities and processes are helpful?

The Nature of Agreements

Agreements to limit nuclear dangers have taken many forms, and
questions persist about the most useful ways to proceed.

Are formal multinational treaties beneficial even if they fail
to gain universal adherence?

As noted, the centerpiece of efforts to constrain and eventually
eliminate nuclear dangers is the NPT, which enshrines a “Grand
Bargain” between the nuclear weapon states (NWS) that existed
at the time it was negotiated and all other nations. The five NWS
(China, France, Russia, the United Kingdom, and the United
States) are given the right to possess nuclear weapons but, in a
strongly hedged provision of the treaty, pledge to work to elimi-
nate them over time. They also pledge to help other nations use
nuclear energy for peaceful purposes. All the other signatory
nations pledge not to acquire nuclear weapons. They are guar-
anteed the right to develop nuclear energy for peaceful purposes,
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but vow to do so only under the supervision of an international
agency (the TAEA) and in such a manner that the international
community can be assured that the technology, materials, and
equipment used in peaceful programs are not being diverted for
use in weapon programs.

The NPT was the result of growing proliferation fears in the early
1960s, capped by China’s explosion of a nuclear device in 1964.
This accomplishment, by what was considered a technologically
backward nation in those days, gave credence to the predictions
of widespread proliferation by the end of the century. As a result,
the United States overcame resistance from key allies and even
parts of its own government to work with the Soviet Union to put
together the agreement relatively quickly. The treaty was con-
cluded in 1968 with 98 original signatories and came into effect
two years later, although it took 19 years for all signatories to rat-
ify the agreement through their national legislatures. At the time
of its conclusion, a significant number of nuclear weapon states
(France and China) and nations that were considered potential
proliferators (Argentina, Brazil, India, Israel, Pakistan) remained
outside the agreement. Today, however, the NPT enjoys near uni-
versal adherence, with the notable exceptions of India, Israel, and
Pakistan, which have never signed the treaty, and, as stated previ-
ously, North Korea, which had been a signatory and participant
until 2003.

The relative success of the NPT illustrates the benefits of moving
ahead with an agreement even if key states may not be persuaded
to join initially. The treaty enshrines the expectation that all but
five states will not develop nuclear weapons, making actions
which seem to move in that direction the focus of worldwide
attention and sometimes subject to penalties. Prior to the treaty’s
negotiation, the expectation was that all technically advanced
nations eventually would acquire nuclear weapons. The signato-
ries empowered the IAEA to establish and monitor safeguards on
peaceful nuclear facilities to ensure that they and the fissile mate-
rials that they use are not being diverted to weapon programs. If
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the IAEA deems a country to be in noncompliance with its NPT
obligations, the organization can bring this to the attention of the
U.N. Security Council, which can then impose penalties on states
that are skirting their obligations.’> Iran, for example, has been
the subject of four U.N. Security Council resolutions over the past
four years, each imposing stricter sets of sanctions on the country
and its leaders.

The NPT also demonstrates the benefits of building fixed reviews
into an agreement. Initially, the NPT was to be reviewed every
five years and to expire in 25 years unless renewed.?” The periodic
reviews and expiration as the default condition made it easier to
persuade states to join the regime.

The NPT also established the expectation that the NWS would
act eventually to eliminate all their nuclear weapons. The peri-
odic reviews provide an opportunity to focus attention on this
pledge and sometimes cause the NWS to strive harder to at least
make incremental progress toward the goal. In fact, the NPT was
renewed permanently in 1995, a change that came about only
after the five NWS reaffirmed in more specific terms their com-
mitment to disarm eventually.’® The five-year reviews continue
and have become quite contentious over time. The nonnuclear
weapon states are becoming impatient with the NWS’ slow prog-
ress toward their pledge to eliminate all nuclear weapons. Still,
the reviews periodically focus the attention of the world’s govern-
ments on the problem and provide useful diplomatic levers to
pressure for greater progress toward disarmament and reaffirm
the commitment to nonproliferation, as well as the right to peace-
ful use of nuclear energy.

Another formal, multinational agreement of interest is the Com-
prehensive Test Ban Treaty, which prohibits all nuclear tests with
an explosive yield. This agreement was discussed for decades
before being negotiated successfully in the 1990s.9 The CTBT is
a central element in the nonproliferation regime, as it symbol-
izes a commitment to restrain the development of new types of
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nuclear devices—so-called “vertical proliferation”—and eventu-
ally to phase out all weapons. Although 182 states have signed the
CTBT, and 153 have ratified it, the treaty has yet to become a legal
constraint as a provision requires its ratification by 44 named
states before entry-into-force. The United States is the most
prominent of the nine named states that have not yet ratified the
treaty, followed closely by China.> Still, the CTBT has clearly been
beneficial to global security. For instance, when it became clear
that the treaty would not soon be implemented legally, most of the
nuclear weapon states declared unilateral moratoria on nuclear
tests. These declarations have been adhered to for 14 years. Only
India, North Korea, and Pakistan have tested a nuclear weapon
since 1996. The sharp decline in the number of nuclear tests and
their total absence by the more established nuclear powers, seems
to have taken some of the cachet out of nuclear weapon establish-
ments in various nations and pushed these weapons even farther
into the background of the thinking of political and military lead-
ers about useful instruments for national security.

In addition, the international community has found a way to
skirt the ratification requirement and establish the organization
intended to monitor compliance with the CTBT. That organiza-
tion, the CTBTO, in turn, has established a worldwide system of
sensors that can detect nuclear tests virtually anywhere on the
globe. This supplement to national intelligence systems has built
confidence that a test ban is verifiable and diminished arguments
against treaty ratification. Like the NPT, the continuing refusal of
some nations to join the CTBT is weakening its hoped-for effects,
but on the whole it has been a positive step—again demonstrating
the benefits of moving forward even in the absence of universality.

Another related treaty in this category is the Chemical Weapons
Convention, which bans the manufacture, sale, storage, and use
of lethal chemical agents. The CWC, which entered into force in
1997, also has an implementing organization that oversees the
destruction of existing chemical agents and ensures that com-
mercial chemical plants are manufacturing lethal chemicals solely
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for peaceful purposes.? Again, there are some outliers, but the
existence of the CWC and its implementation by most nations has
helped relegate these WMDs to the fringes of the international
community, making their use in warfare less likely than it had
been prior to completion of the treaty.

In short, if key countries can be persuaded to join a regime—even
if it is not yet universal and particularly if that regime has detailed
verification provisions, an effective implementing organization,
and stakeholder buy-in—the negotiation of a formal multinational
treaty can establish international norms that, over time, can gain
strength and become the only acceptable form of behavior. By
isolating and focusing international attention on countries that
seek to deviate from the norm, the agreements serve important
purposes, even if they do not gain universal adherence for a con-
siderable period of time.

Can unilateral actions supplement, or even substitute for,
formal negotiated agreements?

Although formal multilateral treaties have been seen as the
gold standard for arms control and nonproliferation—establish-
ing predictability, transparency, and mutuality, and increasing
global confidence in the regime itself by decreasing the likelihood
of break-out—it is also true that formal approaches to complex
threats can be laborious and politically difficult and can take a
very long time to complete.

By far, the most complicated and time-consuming nuclear nego-
tiations have been those seeking a comprehensive ban on the
testing of nuclear weapons. Between the first nuclear test in the
New Mexico desert in July 1945 and the end of December 1953,
more than 50 atmospheric nuclear tests were conducted by Great
Britain, the Soviet Union, and the United States.?* Rising concern
over the spread of radioactive fallout led Prime Minister Nehru
of India to call for a global ban on all nuclear test explosions in
1954. Despite a growing tide of international support, Cold War
suspicions and skepticism over the ability to verify compliance
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with a global ban prevented progress. Although the Limited Test
Ban Treaty (LTBT) was negotiated in 1963, banning nuclear tests
in the atmosphere, underwater, and in space, Nehru’s vision of a
comprehensive prohibition remained elusive.? All told, through-
out the nuclear era, more than 2,000 tests were conducted by the
nine states with nuclear arsenals.

In 1991, however, during an official conference on the LTBT,
a motion to convert that treaty into an instrument banning all
nuclear weapon tests led to negotiations for a comprehensive ban.
The agreement was concluded five years later in September 1996;
but, as noted previously, it has yet to enter into force.? None-
theless, all signatories to the treaty have pledged to refrain from
nuclear testing, a commitment which has been upheld for 14 years.

Efforts to negotiate reductions in U.S. and Soviet/Russian nuclear
arsenals have continued for a lesser amount of time, but have been
no less complicated and difficult politically. The first arms con-
trol agreements between the United States and Russia, the Treaty
Limiting Anti-ballistic Missiles and the SALT agreement, took two
years of preliminary discussions and three years of formal nego-
tiations, entering into force in October 1972. Over that five-year
period, the combined arsenals of these states grew from approxi-
mately 37,000 to nearly 42,000 warheads.?®° The SALT agreement
was the first to place limits and constraints on the nuclear arsenals
of any country and was a critical breakthrough in nuclear relations
at the height of the Cold War. Not only did the agreement reduce
the number of strategic weapons mutually directed at each state,
it also opened a new era of transparency and confidence building
that would be reinforced by additional treaty arrangements con-
tinuing to the present day.*”

After a downturn in U.S.-Soviet relations following the latter’s
invasion of Afghanistan and the subsequent refusal of the United
States to ratify the follow-on SALT II Treaty, in 1982, the United
States and the Soviet Union agreed to resume strategic nuclear
arms reduction talks. It took almost 10 years of protracted negoti-
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ations, however, before the first Strategic Arms Reduction Treaty
(START 1) could be completed in July 1991.2% Like the SALT
negotiating years, the initial negotiating period was marked by
a dramatic rise in spending in both countries on nuclear weap-
ons; and, in 1986, the combined Soviet and U.S. nuclear arsenals
reached their peak at around 64,000.2° The 1991 treaty set ceilings
on both long-range missiles and bombers and on the number of
“accountable” warheads, causing substantial reductions in both
sides’ forces.®° It should be noted, however, that the negotiating
breakthrough on START occurred only following the revolution-
ary events that ended the Cold War and soon led to the breakup of
the Soviet Union. A follow-on to the START treaty, which expired
in December 2009, took only 18 months to negotiate during the
Obama administration (and another six months to ratify) but
made only symbolic reductions to the already greatly reduced
U.S. and Russian arsenals—the result of unilateral actions, as dis-
cussed below.3

AstheSoviet Union crumbledinthe early 1990s, the U.S. and Russia
pursued alternative means to circumvent the political challenges
and time-consuming nature of the treaty process. As the Cold War
drew to a close and the START process intensified, it became clear
that there was a growing threat from so-called tactical or short-
range weapons. These more portable and widely dispersed weap-
ons were seen to be more susceptible to theft and diversion by
rogue states and terrorist groups. Moreover, an overall inventory
of these weapons eluded the new Russian government, and the
conditions governing their security became highly questionable
as the Soviet Union collapsed. Former Soviet stockpiles of fissile
materials presented even greater dangers of theft and diversion.
With its conventionally armed forces also in disarray, however,
the Russian defense establishment resisted surrendering addi-
tional strategic forces, which it viewed as an increasingly impor-
tant element if Russia were going to remain recognized as a great
power. Aware of the political challenges of advancing the formal
arms reduction process, as well as the desperate situation on the
ground across the former Soviet Union, the civilian leaders of the
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two states therefore embarked on a reciprocal reduction process
that lacked both legal national commitments and formal verifica-
tion mechanisms. On September 27, 1991, President George H.W.
Bush unilaterally pledged to end foreign deployments of entire
categories of U.S. tactical nuclear weapons, expecting that lead-
ers in Moscow would follow suit. The Russian president indeed
responded by moving to consolidate all tactical nuclear weapons
on Russian soil and made additional pledges concerning the dis-
position of sea-based tactical nuclear weapons.32

Far greater reductions in U.S. and Russian arsenals resulted
from these and other unilateral actions than from the negotiated
arms treaties. Despite this success, it is clear that these end runs
around formal processes have limitations. Clearly, they are only
possible when basic political circumstances change. If the Cold
War had continued into the 1990s and 2000s, it is unlikely that,
in the absence of mutual legal obligations and careful verification
and monitoring of each other’s actions, either the United States
or Russia would be making cuts in their nuclear stockpiles of the
magnitude that each has made. Moreover, the lack of formal legal
documents means that states asserting that they will take unilat-
eral actions cannot be held to account. Despite President Yeltsin’s
pledge, Russian military leaders state openly today that they con-
tinue to maintain short-range nuclear weapons on submarines
and warships.23 This failure to fulfill such commitments can have
lingering political effects. During the debate on ratification of the
NEW START agreement in 2010, Russia’s failure to fulfill its com-
mitment on shorter range tactical weapons was cited frequently as
reason that the country could not be trusted and that the United
States, therefore, should not ratify the NEW START agreement.3+

There is also a middle ground between detailed treaties and unilat-
eral actions. In July 2001, for example, President George W. Bush
and former Russian President Vladimir Putin signed a statement
agreeing to begin talks on strategic issues. Once bilateral negotia-
tions began, a new strategic arms reduction arrangement capped
the number of operationally deployed, strategic warheads at 1,700
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to 2,250 and took just six months to complete. At just three pages,
this so-called Strategic Offensive Reductions Treaty lacked the
verification protocols of its predecessors, yet would be ratified by
both states’ national parliaments within one year. The agreement
relied upon the transparency and verification measures embed-
ded within the earlier START treaty, however.35

While many have suggested that President Bush’s decision to forgo
a more rigorous negotiation leading to a more comprehensive and
formal agreement was a function of his administration’s deliber-
ate rejection of treaty-based solutions, it is clear that an individual
administration’s predilections toward formal treaties are but one
factor motivating their pursuit, negotiation, and entry-into-force.
For instance, despite control by Democrats in the Senate, the just-
expired 112th Congress has ratified only one treaty, a tax agree-
ment with France. By contrast, over the course of the Bush admin-
istration, 163 treaties were ratified, including 20 treaties in the
first year of the administration, and a record setting 9o treaties
in the last two years of the administration. These included agree-
ments related to arms control and nonproliferation.® As such,
factors beyond the relative attitudes of an administration seem to
have played a major role in the treaty-making process.

Formal agreements provide important stability, predictability,
and longevity to the nuclear risk reduction regime. Even in the
absence of entry into force of the CTBT, the robust and effective
verification regime called for in the treaty has been developed
with a comprehensive monitoring system relying upon more than
337 facilities located around the globe.?” Over time, this system
has proved its effectiveness and provided mutual assurances of
compliance to all governments around the globe. Similarly, in the
case of the START agreements, robust verification and mutual
inspection measures gave the United States and Russia assurance
of compliance with the provisions of the treaty that help reinforce
existing agreements and build confidence for follow-on measures.
In short, formal agreements are preferred.
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The price can be high, however, and in some ways counter-pro-
ductive to the overall goal. In order to gain enough votes to ratify
the NEW START agreement, for example, the Obama administra-
tion has committed itself to a massive overhaul of the U.S. nuclear
infrastructure, to maintaining three separate kinds of long-range
strategic forces, and to continued development and deployment of
missile defenses. The administration also decided against a variety
of unilateral actions that had been urged upon it, including with-
drawal of the few U.S. short-range nuclear weapons remaining in
Europe, the de-alerting of strategic missiles, and the adoption of
a no-first-use of nuclear weapons doctrine.3® As both Presidents
Bush and Obama have proved, when circumstances permit, it may
well be desirable to foreshorten lengthy negotiating processes and
avoid incurring political obligations by making progress through
informal pledges and commitments.

Can small coalitions of willing nations contribute to broader goals?

In August 1991, Soviet hardliners, dissatisfied with the reforms of
the Gorbachev government, launched a coup while the president
vacationed on the Black Sea. For three days, the world contem-
plated the implications of a breakdown in the custody and control
of the world’s largest arsenal of atomic weapons. While ultimately
unsuccessful in overthrowing the government, the coup attempt
awakened the international community to the growing fissures
within the Soviet empire and the potentially catastrophic conse-
quences of a failure of command and control.

When the Soviet Union was formally dissolved in 1991, Russia
and its former Soviet brother countries, known collectively as the
Former Soviet Union (FSU), were left to deal with the legacy of
massive nuclear, biological, and chemical weapon programs with
vastly diminished resources. Moreover, Moscow’s ability to exer-
cise adequate command and control and prevent unauthorized
access into this WMD complex was frequently challenged. Secu-
rity measures that worked well in the Soviet police state became
inadequate in the free-wheeling days following the breakup.
Knowledge, materials, and weapons themselves became instantly
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marketable products to terrorists, rogue states, and criminals just
seeking to make a quick fortune. As economic conditions worsened
in the early 1990s, stories of the personal hardships experienced
by thousands of under- or unemployed WMD workers began
surfacing. Desperate insiders and committed thieves and terror-
ists now had both the motivation and the wherewithal to buy,
steal, or otherwise divert the necessary components for nuclear,
biological, and chemical weapons—or even the weapons them-
selves. From 1991 to 1997, the Russian gross domestic product
(GDP) fell by almost 40 percent. In 1997, Russia’s GDP grew by
0.8 percent, but this apparent turnaround was quickly obliterated
by the 1998 crisis in which the ruble crashed.?* The temptation to
divert materials from within the weapon complexes for profit led
to renewed fears of an incipient nuclear, biological, and chemical
black market. Potential proliferators recognized that only a small
amount of fissile material—an amount small enough to fit into a
can of soda—was required to build a viable nuclear device. This
dire situation gave way to an innovative new approach to arms
control and nonproliferation.

Concluding that the traditional tools of arms control and the many
other counter-proliferation efforts operated by the U.S. Govern-
ment remained necessary but ultimately insufficient instruments
to stem the potential outflow of weapons, materials, technology,
and expertise from the FSU, Senators Sam Nunn (D-GA) and Rich-
ard Lugar (R-IN), encouraged by the NGO community, founded
the Cooperative Threat Reduction Program. Its mission would
gradually evolve from an emergency effort led by the Department
of Defense to secure and destroy excess Soviet nuclear weapons
into a broader, multi-department, multi-country attempt to keep
weapons of mass destruction, the materials to build them, and the
talent behind them out of the hands of hostile states and terrorist
organizations. For the first time ever, an array of bilateral, coop-
erative programs were designed to help denuclearize one-time
nuclear adversaries across the crumbling Soviet Empire. Addi-
tional initiatives, operated entirely under bilateral agreements
between participating states, primarily in Europe, were developed

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 86

over almost two decades on an ad hoc basis as evolving threats
of proliferation and environmental catastrophes warranted.+
In 2002 at a meeting of the G-8 leaders, governments pledged
US$20 billion to a multilateral initiative directed at building down
the FSU’s WMD infrastructure.

The success of these CTR programs inspired a host of additional
ad hoc flexible, voluntary measures designed to prevent prolif-
eration amid a dramatically shifting international security envi-
ronment. The Proliferation Security Initiative, for instance, is an
international effort aimed at interdicting the transfer or transport
of WMDs, their delivery systems, and related materials to and
from states and non-state actors of proliferation concern. The PSI
was first announced by the United States in 2003 and, like the
CTR program, consisted entirely of like-minded states who found
an immediate common interest in preventing the proliferation
of WMDs. The program involves joint exercises and activities to
interdict vessels suspected of carrying WMDs or their components
on the high seas.# To accomplish this, many states have adjusted
their legal frameworks to permit the navies of other PST member-
countries to board ships bearing their flags on the high seas. Joint
exercises have led to greater commonality in means of communi-
cations among navies and to commonly accepted procedures for a
variety of actions.

Originally envisioned as part of the 2002 U.S. National Strategy to
Combat WMD Proliferation, the PSI received its final push toward
adoption when the United States was unable to find a legal basis
to interdict a shipment of North Korean SCUD missiles bound
for Yemen. With 11 partner governments initially, the PSI today
boasts more than 9o partners committed to a common “state-
ment of interdiction principles.” These principles include a com-
mitment by the partners to interdict transfers to and from states
and non-state actors of proliferation concern to the extent of their
capabilities and legal authorities, to develop procedures to facili-
tate exchanges of information with other countries, to strengthen
national legal authorities to facilitate interdiction, and to take spe-
cific actions in support of interdiction efforts.+
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Although judging the efficacy of this effort is far more challenging
than evaluating progress in the CTR program, U.S. government
officials have stated that its provisions have permitted numerous
interdictions that otherwise would have been outside of interna-
tional legal authorities.#3 Most famously, the PSI is credited with
the interdiction of a nuclear shipment bound for Libya, which even-
tually led to that nation’s decision to abandon its previously secret
nuclear weapons program. As such, the PSI has been an effective
non-treaty-based approach to build an effective coalition against
the proliferation of WMDs. Moreover, these arrangements have
been set in place without the laborious negotiating process neces-
sary for multilateral treaty-making and are working without the
creation of a new multinational organization to implement them.

s there value in articulating ultimate goals, even though they
may not be achievable for many years, if ever?

There was an interesting debate in the arms control community
in the years leading up to the 2008 election. During this period,
George Schultz, William Perry, Henry Kissinger, and Sam Nunn
published articles, organized conferences, and made speeches
advocating the total elimination of nuclear weapons.# They
argued that, unless these weapons were eliminated completely,
they would inevitably spread to additional nations and, eventu-
ally, fall into the hands of terrorist organizations. Schultz and the
others stated that serious commitment to the goal of elimination
by all the nuclear weapon states was a prerequisite for efforts to
persuade others not to acquire these weapons of mass destruction.

With support coming from these four experienced foreign policy
statesmen, the long-standing but small popular movement for
nuclear abolition suddenly gained momentum. During the 2008
presidential campaign, both major party candidates, Senators
Obama and McCain, articulated support for the goal. As noted,
after he was elected, President Obama announced that the United
States would pursue the goal and persuaded many other world
leaders to express support for “nuclear zero.” President Obama
and many private citizens argued that, even if the goal could not
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be achieved for many years, perhaps not even in his lifetime, artic-
ulating the end-point was essential to building a political constitu-
ency for the incremental measures that were necessary steps on
the path to disarmament.4

Many experienced government officials and outside experts dis-
puted this approach—not because they were opposed to the goal
necessarily, although some were, but because they thought that
elimination was too far-reaching and unrealistic an objective and
that it would divert attention and government resources from
more practical objectives, such as further incremental reductions
in U.S. and Russian arsenals. These officials argued, moreover,
that because many would see the goal as naive, it would result in
the loss of political support for more doable measures, rather than
build the constituency for incremental steps, as supporters of the
“Global Zero” movement believed.+®

In the end, the Obama administration tried both approaches. The
president articulated the disarmament goal, but few of his sub-
ordinates seemed to share it. There were no studies within the
government, for example, about the best approach to total nuclear
disarmament. Moreover, in the actual policies it pursued and spe-
cific actions it took, the administration continued to pursue the
incremental measures that had been on the agenda for the past
three decades. In addition, to ensure support for those incremental
measures, the president also pledged to maintain the effectiveness
of the U.S. nuclear arsenal so long as such weapons continued to
exist. He also articulated a nuclear doctrine and requested spend-
ing for nuclear modernization programs that seemed to give lie
to the sincerity of the disarmament goal. Consequently, for those
intent on complete disarmament, the benefits of the president’s
approach are open to question.

This, of course, is a matter of judgment, and the jury is still out;
but many conclude that the commitment to the goal of complete
nuclear disarmament is beneficial. Internationally, it placed U.S.
diplomatic efforts to contain proliferation and secure nuclear
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materials from terrorists on the high ground, thereby mak-
ing it easier, for example, to gain support for punitive measures
intended to constrain and eventually end Iran’s nuclear program.
It would have been more difficult to persuade third nations to
support U.N. resolutions putting sanctions on Iran if the United
States had not recommitted itself to the ultimate goal of complete
nuclear disarmament. Many believe that by articulating the zero
goal in a more emphatic and public way than had been done pre-
viously, the United States gained a much stronger position dip-
lomatically on Iran and a number of other related issues. Simi-
larly, rhetorical support for the elimination of nuclear weapons
has helped to maintain a domestic constituency in support of the
incremental steps that have been achieved. The U.S. arms control
community was willing to mount a major and coordinated effort to
ensure ratification of the NEW START agreement with Russia, for
example, even though it meant accepting nuclear modernization
plans, because of its understanding that the agreement was a step
toward deeper reductions and the eventual elimination of nuclear
weapons. Thirty years ago, when a similar agreement (SALT II)
was being debated in the Senate, there was very little support for
it outside the government, because it was seen as a small step that
accomplished very little on its own and was not part of a broader
effort that could lead eventually to disarmament. SALT II was
never ratified; NEW START was ratified at the end of 2010.4

In short, even if only modest steps are feasible in the near or
even midterm, to mobilize supportive political constituencies, at
home and abroad, to make even those small steps possible, it is
important to place incremental measures in a context in which
they can be seen as moving and building momentum toward more
far-reaching goals.

Verification

Verifying compliance with agreements or even with unilateral
declarations of intent has been a difficult, but extremely important
aspect of the progress that has been made toward limiting nuclear
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dangers. The absence of verification measures can and has been
taken advantage of by nations to escape their commitments. This
not only vitiates the benefits of whatever agreement is directly
involved, but has a corrosive effect on the ability to muster politi-
cal support for additional measures, even if they are only vaguely
related to the agreement under which cheating has occurred. A
Biological Weapons Convention (BWC) was negotiated and rati-
fied in 1972, for example, which banned biological weapons and
toxins. Unlike the CWC, however, the BWC has no verification
provisions and no implementing organization.*® We know now
that the BWC was violated massively by the Soviet Union until
the 1990s, and the U.S. government is concerned that other coun-
tries are similarly ignoring its provisions.# This has created a defi-
nite cynicism about the treaty that has leaked into debates about
nuclear arms control agreements. During the debate on NEW
START, for example, critics often pointed to Soviet cheating under
the BWC as reason not to ratify the nuclear agreement.>°

Verification is essential in democracies for the public to gain con-
fidence in the process of international agreements, thereby build-
ing momentum for more ambitious measures. When proposing
total nuclear disarmament in the United States, for example, the
immediate response of many skeptics is, “It’s impossible because
they (Russia, China, Iran, whomever) will cheat.” The attitude is
understandable, given some nations’ checkered history of compli-
ance with agreements with no or inadequate means of verification.

The United States depends primarily on its own intelligence
agencies for verifying compliance with nuclear agreements, but
the various agreements that have been concluded have incorpo-
rated a variety of means to ensure compliance. Over time, these
measures have become increasingly intrusive, which raises dif-
ficult political issues of trade-offs between the need to deal with
global threats and the desire to protect national sovereignty. It
also raises the issue of protecting proprietary information. This
was the case in negotiation of the CWC, which calls for inspections
of plants that manufacture lethal chemicals to ensure that they
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are not manufacturing chemical weapons. Involving representa-
tives of the chemical industry in the negotiations was essential to
make possible completion of the Convention and its ratification,
because those representatives were able to assure that the inspec-
tions would be circumscribed sufficiently to avoid compromising
proprietary information. Similar concerns have been one factor
preventing the negotiation of a Verification Annex to the BWC as
the pharmaceutical industry is very concerned about the possible
compromise of proprietary information by on-site inspections.5

Multinational verification measures can generally be classified
into three categories: (i) on-site inspections and monitoring of
facilities by both individuals and automated sensors, (ii) the cre-
ation and use of international organizations with the specific mis-
sion of ensuring compliance, and (iii) dependence on information
provided by private individuals and corporations and by NGOs.
We discuss each of these categories in this section.

On-site inspections and monitoring

In the history of nuclear arms control, on-site inspections and
monitoring of facilities have provided the greatest amount of con-
fidence to signatories to an agreement. International practice in
this area has advanced substantially with a degree of intrusiveness
accepted today that would have been unthinkable at the onset of
the nuclear age.

As noted, compliance with the NPT is monitored by the IAEA. It
provides assurances that nuclear facilities declared to be used
for peaceful purposes are not diverted for weapon purposes. Sig-
natories to the NPT are required to complete a Comprehensive
Safeguards Agreement with the IAEA that specifies the terms of
its surveillance. To ensure compliance, the IAEA accounts for the
amount of nuclear materials that are delivered to a reactor and then
are reprocessed following use, safeguards the materials during the
operation of the reactor through the use of video surveillance and
tamper-proof seals, and conducts on-site inspections periodically.

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 92

In a relatively new development, 103 countries have completed
a so-called “Additional Protocol” to their Safeguard Agreements
with the TAEA, which permits the agency to conduct inspections
of undeclared facilities on a challenge basis.>* These agreements
will permit the IAEA to determine if a suspicious looking facil-
ity that had not been declared to have a nuclear purpose, like the
undeclared reactor that Syria was building in a remote area of
southeastern Syria in 2007, is in fact subject to the terms of the
NPT and should be monitored. Challenge inspections on short
notice by international monitoring agencies are a relatively new
development in the world of arms control, but are now included in
the CWC and the CTBT, as well as in all the Additional Protocols
that have been completed.

In their initial nuclear arms control agreements, the United States
and the Soviet Union depended strictly on so-called “national tech-
nical means” (i.e., intelligence systems) to monitor compliance.
Beginning with the 1987 agreement that banned intermediate-
range nuclear forces (INF), however, agreements between the two
countries began to make provisions for on-site monitoring. The INF
treaty, in fact, permitted each nation to station permanent observ-
ers at each other’s relevant manufacturing facilities, along with cer-
tain technical equipment.53 The START agreement, completed later
during the Reagan administration, had extensive on-site inspection
provisions.>* And the NEW START agreement will carry on-site
inspections to new levels of detail, permitting each side’s inspec-
tors to peer into missile silos and submarines and actually count the
number of nuclear warheads on individual missiles.5

International monitoring organizations

As noted, the NPT, CWC, and CTBT all have established interna-
tional organizations charged with ensuring compliance with the
terms of the agreement. Typically, such organizations are orga-
nized in three parts, although the names of the sub-organizations
may vary. All state parties to the agreement belong to a general
assembly, which meets annually to review implementation of the
accord and to appoint the executive council. This organization
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also might be charged with discussing any amendments to the
agreement should such a need arise. Second, there typically is an
executive council of some sort in which the representatives of a
smaller number of states meet more frequently and oversee the
work of the Secretariat. The latter is charged with the actual con-
duct of the work of the organization, preparing reports on compli-
ance, investigating possible violations, and implementing means
of verification, including the conduct of inspections.

Although these organizations’ assemblies, and to a lesser extent
their executive councils, can raise questions about and even
issue negative reports on a signatory’s compliance, enforcement
of agreements has always been left to the U.N. Security Council.
Because the Security Council is the only international body autho-
rized by its charter to call for the use of collective military force
against individual nations, countries have been reluctant to assign
enforcement rights to other organizations. This is a problem as
the structure of the Security Council, set more than 65 years ago,
no longer represents accurately the distribution of power in the
international community. Many nations question the legitimacy
of the Security Council’s decisions because emerging powers like
Brazil, India, and South Africa are not permanent members with
veto power. Reforming the structure of the U.N. Security Council
would make enforcement of international agreements—whether
to limit nuclear arms or to limit carbon emissions—a great deal
more palatable to many governments.5®

Another issue is the relationship between international monitor-
ing agencies and national means of intelligence. This is obviously
a delicate matter. States that might provide information to help
these organizations are sometimes reluctant to do so for fear of
compromising their national intelligence sources or methods. At
the same time, the organizations themselves may be reluctant to
become too closely involved with a particular nation’s intelligence
agency for fear of either being misled or being perceived as biased.
Both sides of the problem were experienced by the organizations
that monitored Iraq’s compliance with its agreement, follow-
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ing the 1991 Gulf War, to dismantle its WMDs and the means of
manufacturing them. Although these agencies at times benefited
from information provided to them by national agencies, there
were reports that information was sometimes leaked to the Iraqi
government, helping it to disguise the element under investiga-
tion prior to an inspection. At the same time, the Saddam Hussein
regime came to see the agencies as instruments of hostile pow-
ers and an arm of Western intelligence agencies. In considering
how to verify more consensual agreements through multinational
agencies, one needs to consider the risk that close relationships
between national intelligence agencies and the multinational
agency could antagonize some signatories to an agreement and
cause them to lose trust in the monitoring organization.

Finally, there is the issue of multinational monitoring agencies’
willingness to exercise the authorities that have been issued to
them. Some observers in Western nations have criticized the
IAEA in recent years, for example, for not pressing Syria hard
enough to permit the IAEA to conduct a prompt investigation of
the under-construction-reactor destroyed by Israel in 2007 and
then for not explaining the traces of uranium that were found at
the site when the inspection was conducted many months later.5”
Similarly, the organization charged with implementing the CWC
has never conducted a challenge inspection of a peaceful chemical
plant, as it is permitted to do by the Convention. However, the
leaders of these organizations perceive themselves to be in diffi-
cult situations. They serve and receive resources from the signa-
tories to the agreement. There is concern that, if they press their
briefs too hard or in too many cases, they risk alienating blocs of
states that, in the end, will result in either withdrawals from the
treaty or more blatant disregard of its provisions.

This is the case particularly when there are clear divisions among
the signatories to the accord for which they are responsible. With
respect to the IAEA, for example, the sharp divide between nations
with nuclear weapons and those without, and the latter’s increas-
ing impatience with the former’s failure to move rapidly toward
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the elimination of nuclear weapons, has influenced the agency’s
ability to conduct its mission vigorously. The non-nuclear weapon
states, particularly those like Brazil with advanced civilian nuclear
technologies, increasingly are balking at accepting tighter TAEA
controls on civilian fuel facilities. This is despite recent evidence
of countries’ ability to divert fissile material from such facilities
into weapon programs. Part of the reason for the IAEA’s reluc-
tance to move more aggressively against questionable activities
may be related to a fear of alienating this influential bloc of states.

Walking the fine line between timidity and exaggerated aggressive-
ness is a difficult task for leaders of all multinational organizations.

Making use of the private sector

Limitations on weapons of mass destruction involve companies
and individuals in the private sector. While the know-how and
technologies necessary to fabricate an atomic weapon were con-
trolled tightly by a small number of nuclear-capable governments
early in the atomic era, because of globalization, those capacities
today have spread to more countries and more non-state private
sector actors than ever before. Today’s dual-use technology inno-
vations and manufacturers are found almost entirely in private
hands around the globe, making their control increasingly dif-
ficult. Because control measures over these technologies have
proved to be porous, at times, it has become essential to create
incentives to ensure cooperation in the effective implementation
and verification of the agreement in question. It is also true that
such cooperation is critical for the negotiation itself, as dem-
onstrated by the cases of the CWC and the BWC, and might be
particularly relevant when considering negotiated limitations on
carbon emissions.

Banning chemical weapons, for example, requires an ability to
inspect chemical plants to ensure that they are engaged in manu-
facturing, fertilizer, say, rather than lethal chemical weapons.
Companies naturally are reluctant to permit intrusive inspections
for fear that they will interfere with efficient operations and thus
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diminish profits or even reveal industrial secrets. Recognizing
the potential for opposition to the CWC from the chemical indus-
try, NGOs in the United States actively sought out contacts in
the industry who could advise the government on how to design
inspections that would minimize these concerns. This informa-
tion was fed into the negotiations. Moreover, having its concerns
allayed in this manner, the chemical industry not only did not
oppose ratification of the Convention, but some representatives
worked actively in its favor.

The history of the Biological Weapons Convention tells the oppo-
site story, yet reinforces the broader importance of stakeholder
buy-in to the control regime. Whereas the chemical industry rec-
ognized the importance and potential downside to a negotiated
regime without its input, and consequently was an active partici-
pant both in the convention’s conclusion and now in its success-
ful operation, large swaths of the biopharmaceutical community
made the opposite calculation when it came to negotiation of a
verification protocol to the BWC early in the George W. Bush
administration. Indeed, many within the industry worked system-
atically to disrupt and ultimately help foil development of a robust
verification regime after a protracted negotiation.®

Efforts to limit nuclear proliferation have similarly had a less posi-
tive relationship with the nuclear industry, but more recently the
trend seems to be moving in more positive directions. For many
decades, efforts to abolish nuclear weapons were often linked with
the abolition of nuclear power as well, which caused the industry
to perceive nuclear arms control enthusiasts as opponents. The
reborn “elimination” movement has been more careful to discrim-
inate between weapons and peaceful uses of nuclear energy, work-
ing to safeguard nuclear plants so that they cannot be diverted
covertly to weapons purposes, rather than to abolish them.

The cooperation of the nuclear industry is essential, moreover,

in the effort to control the trade in nuclear materials and other
specialized materials and equipment that can have both peaceful
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and weapons purposes. Trade in this so-called dual-use equip-
ment is regulated by the NSG, but enforcement of the regulations
really depends on manufacturers being watchful about suspicious
buyers or patterns of buying. A suspected proliferator would
be unlikely to seek an item on the NSG list directly. Instead, it
would seek to acquire it through front companies established in
third countries. The officials of companies that manufacture these
specialized items or materials are familiar with global patterns
of trade in these items and therefore are in an excellent position
to sense such attempts to end-run international regulations and
alert government officials.

This brings us to the role of whistle-blowers. Although they are
not a means on which nations can depend for the verification of
agreements, individuals in governments or working on government
projects who disagree with a decision to cheat on an agreement can
sometimes focus attention on the project. The Iranian uranium
enrichment plant at Natanz, for example, was being constructed
and equipped in secret until revealed by an Iranian dissident group.
That group’s information presumably came from someone inside
the project.? Obviously, it takes a great deal of courage for an indi-
vidual to take such a step, but, given the stakes involved in climate
change, it is not inconceivable that whistle-blowers would step
forward if nations were fudging the information being reported on
their emissions—even if the impetus for such actions were unre-
lated to the individual’s environmental commitments.

Private individuals and NGOs, finally, can play a role in catalyzing
action by governments on specific issues or agreements. During
the final negotiations on the CTBT, for example, NGOs in world
capitals worked closely with their respective governments and
with one another to resolve logjams that had developed in the
talks. The decision at the 1995 NPT Review Conference to extend
the treaty indefinitely, rather than permit it to lapse as called for
by its initial terms, was facilitated by a coalition of NGOs that
worked diligently in New York to help bring the inter-government
negotiations to a favorable outcome. The very start of U.S.-Soviet
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arms control was nurtured initially in meetings of individuals
from many nations, organized in the 1950s and 1960s by organi-
zations like Pugwash.®°

In the field of arms control and nonproliferation, private actors
have at times played an important catalytic role in develop-
ing innovative solutions to problems that have eluded formal
resolution mechanisms. For instance, immediately following the
dissolution of the Soviet Union, it became clear that the tens of
thousands of WMD scientists working in the sprawling nuclear,
biological, and chemical weapons complexes of the FSU posed an
unprecedented threat to international security. The proliferation
of their knowledge to states of concern or even to terrorist orga-
nizations would have represented an international security catas-
trophe of the highest order. In response, international financier
George Soros began to make a series of strategic “investments”
that sought to engage these scientists in peaceful pursuits in their
home institutions. Over time, these activities were institutional-
ized in two new organizations dedicated to this mission—the
International Science and Technology Center in Moscow and the
Science and Technology Center Ukraine. Funding for these “sci-
entist redirection” efforts soon shifted from private philanthropy
to more enduring government (principally G-8) sources, as well
as a series of bilateral programs sponsored by the United States.*

In the face of the purported “renaissance” in nuclear energy, there
is concern throughout the nonproliferation community that a
growing proportion of states will seek to develop complete domes-
tic fuel cycles to ensure that their supply of nuclear fuel could not
be disrupted by the political whims of foreign suppliers. Because
the technologies to produce fuel are the same as those necessary
to produce highly enriched uranium for weapons, the nuclear
renaissance could lead to a proliferation of nuclear-capable states
around the world. Innovative efforts have been suggested to reduce
this enrichment-technology proliferation. To ease concerns about
arbitrary supply restrictions, experts have long recommended that
existing nuclear supplier states establish so-called international
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fuel banks and develop ownership schemes that essentially would
bring the fuel cycle under multinational controls. Multinational
fuel banks would be confidence-building measures meant to back
up the commercial nuclear fuel market. After years of discussion
and little appreciable progress, American investor Warren Buf-
fett pledged $50 million to the IAEA toward the construction of
a fuel bank housing 60 to 80 tons of nuclear fuel. The donation
required the IAEA to find $100 million in matching funds, which
has now been successfully met as a result of support from Kuwait,
the United States, the European Union, Norway, and the United
Arab Emirates. This innovative private approach has therefore
animated a practical program at the official governmental level.®*

Finally, in 2002, the U.S. Government learned that roughly 48
kilograms of highly enriched uranium (HEU), much of it usable in
weapons, was sitting at an inadequately secured storage facility in
Belgrade. Entering into negotiations to repatriate that material to
Russia, the U.S. Department of State agreed to contribute approx-
imately $2 million to the project. Unfortunately, the State Depart-
ment lacked legal authority to meet a key demand of the Yugoslav
government, namely, that the remaining 2.4 tons of spent fuel in
the reactor be managed in order to reduce attendant safety and
environmental risks. The U.S. Government therefore turned to a
private NGO funded by businessman Ted Turner to contribute $5
million to the IAEA so that it could conduct this critical compo-
nent of the operation. Following the successful return of the HEU
to Russia, the U.S. Secretary of Energy declared the operation a
“model of how governments, the international community, and
the private sector can work together to reduce the threat posed by
these materials.”®3

In short, NGOs and other private actors have a far greater ability to
explore ideas and alternative ways to resolve national differences
than governments can in official negotiations. If conducted by
experienced and knowledgeable individuals, such Track II negotia-
tions, as they are known, can serve useful roles in developing ideas
and testing their acceptability from various national perspectives.
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Verification and national sovereignty

The solution of potentially catastrophic global challenges like
nuclear proliferation and climate change requires recognition that
these dangers transcend national boundaries, and therefore, their
resolution likely requires the voluntary relinquishment of some
aspects of national sovereignty. This is a difficult concept for some
to accept in many nations, particularly in the United States. Per-
suading nations to take such steps requires, first, recognition of the
seriousness of the common danger facing people in all states and,
second, agreements that treat all states equitably. To conclude
such agreements, the greater power must recognize that coun-
tries may be in varying stages of development and have varying
amounts of resources but that they each have sovereign rights that
can only be relinquished voluntarily through national decisions.
There has been sporadic, but continuing progress in nations’ will-
ingness to compromise sovereign principles in recognition of the
dangers of nuclear weapons. When on-site inspections were first
included in U.S.-Soviet arms control agreements, many American
political leaders expressed concerns that the presence of Soviet
officials at military or industrial facilities on U.S. soil would pres-
ent opportunities for espionage and the compromise of U.S. tech-
nological secrets. In the debate on NEW START at the end of 2010,
however, the balance of political perceptions had been reversed.
An important argument in favor of ratifying the treaty was that
it maintained inspectors in each country, thereby continuing the
greater transparency into nuclear forces and lessening suspicions
that accompanied such transparency. This argument appeared to
have the greatest value with the more conservative senators who
came to support the treaty.

It is essential that continuing education of publics all over the
world create similar perceptions about the need and value of com-
promising national prerogatives in order to avoid the global catas-
trophe that could result from continuing climate change.
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Creating Incentives, Overcoming
Obstacles, and Building Capacity

As noted previously, initiating the “unnatural act” of arms control,
and even limiting proliferation when it threatens commercial prof-
its, has become an increasingly difficult conundrum for the security
community. While motivating an array of actors with disparate
interests to act responsibly is almost always a challenge in any con-
text, we sketch below three general patterns that have emerged for
overcoming these obstacles in limiting nuclear dangers.

Disasters as enablers

As noted previously, the end of the Cold War brought a tectonic
shift in global security relations and, along with it, a new array of
nuclear dangers based on Russian weakness and instability, rather
than on Soviet strength. As the world’s largest nuclear armed
empire collapsed and the central authorities in Moscow seemed
in danger of losing control of their nuclear weapons and materi-
als, the United States made the strategic decision to circumvent
the formal treaty-making process by unilaterally withdrawing and
destroying all ground-launched short-range weapons deployed
overseas, followed by the withdrawal of tactical nuclear weapons
on surface ships, attack submarines, and land-based naval aircraft
during “normal circumstances.”® A week later on October 5, 1991,
Soviet President Mikhail Gorbachev responded to the U.S. presi-
dent’s unilateral initiative with reciprocal Soviet measures.% The
result was a near immediate, significant reduction in deployed
and potentially destabilizing tactical nuclear weapons. One year
later, in response to a second round of U.S. unilateral withdraw-
als, Russian President Boris Yeltsin reaffirmed Gorbachev’s initia-
tive and announced a second round of reciprocal reductions that
would eliminate one-third of Russia’s sea-based tactical nuclear
weapons, one-half of its ground-to-air nuclear missile warheads,
and one-half of its airborne tactical nuclear weapons stockpile.
In addition, pending reciprocal American action, it would place
the remaining half of this stockpile into central storage depots.5°
The United States and Russia have not agreed to any additional
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measures to reduce, eliminate, or even share information on their
tactical nuclear stockpiles since the reciprocal unilateral steps in
the 1990s, making those decisions especially remarkable. They
clearly were possible only because of the extraordinary circum-
stances attending the break-up of the Soviet Union and the atten-
dant dangers of a complete breakdown of proliferation controls.

Aligning goals with other national interests

In 1968, with the conclusion of the NPT, the signatories to the
accord entered into the aforementioned grand bargain. Yet, the
obligations of all nonnuclear weapon states that signed the accord
neither to pursue nor to receive weapons or technologies directly
or indirectly related to the manufacture of weapons, as well as the
safeguards regime that monitors compliance with those obliga-
tions, have come increasingly under threat. In part, this stress is the
result of the growing dispersion of what are now many-decades-old
technologies and the increasing desire of many nations to reduce
their reliance on overseas sources of energy both by relying more
on nuclear energy and by developing complete nuclear fuel cycles
of their own. In addition, however, some nonnuclear weapon states
are becoming increasingly discontent with the grand bargain,
believing that the nuclear weapon states are not taking seriously
their corresponding obligation to disarm. These factors are putting
growing strains on the viability of the NPT as the central bulwark
against widespread proliferation. It has become clear that the incre-
mental steps being taken toward smaller nuclear arsenals by the
nuclear powers in pursuit of their disarmament obligations are los-
ing their ability to satisfy governments that have long foresworn a
nuclear weapons capability. New incentives to maintain support for
the regime have become necessary.

In an era of growing energy insecurity, the inalienable right of
sovereign states to pursue nuclear energy has become a central
quid pro quo for governments who might otherwise be tempted to
develop a nuclear weapons capability. Given the clear benefits of
civilian nuclear technologies in a world of growing energy scarci-
ties, states whose security perceptions might otherwise lead to a
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national decision to build nuclear weapons, seem to be influenced
by greater access to civilian technologies. For many countries,
the inalienable right to pursue civilian nuclear power generation
remains a central rationale for continuing participation in the
denial regime.

Significantly, the NPT ensures that the benefits of civilian nuclear
technology will not be denied to nonnuclear-weapon states that
are party to the treaty—indeed, that technology must be shared
on a nondiscriminatory basis and under appropriate international
monitoring. This provision provides a unique opportunity to link
NPT obligations and benefits with wider governmental efforts to
pursue civilian nuclear power generation. Of course, many gov-
ernments with near- or even long-term plans to pursue civilian
nuclear power lack the financial, technical, and/or human capaci-
ties necessary to advance on a purely indigenous basis. But by
leveraging the technical assistance necessary to design, build, and
safely operate a civilian nuclear facility under the NPT, govern-
ments whose plans might otherwise be viewed as an improbable
goal, and at worst as a proliferation threat, can not only expedite
fulfillment of their quest for energy diversification, but also simul-
taneously reassure the international community of their peaceful
intent. In short, obligations and benefits under the NPT can be
leveraged in a mutually beneficial manner that fills capacity short-
falls while ensuring that international nonproliferation obliga-
tions are satisfied. By aligning these national goals, compliance
with the NPT can serve as a net benefit to governments in good
standing with the treaty.

Capitalizing on co-benefits of compliance

Throughout the Cold War, concerns over proliferation were
restricted to wealthier governments of the North. But as inno-
vation, research and development, production, and distribution
have gone global, so too have the threats posed by weapons of
mass destruction. Today, weak controls across the global South
are making developing countries new hot spots for proliferation
dangers. While the most technologically advanced nations are
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challenged by the proliferation of relevant technologies and the
blurred lines between peaceful and nefarious uses of those tech-
nologies, the response capacities of developing countries are even
more severely limited. Even the most conscientious developing-
country government, sensitized to the dangers of the proliferation
of weapons, materials, and expertise of mass destruction, faces
immense practical difficulties in preventing proliferation in a glo-
balized economy. Convincing these governments to make greater
investments in counter-proliferation activities while, for instance,
their public education and health infrastructures suffer from
neglect, is not an easy or even reasonable task. Indeed, the per-
ceived unwillingness of these poor governments to fully embrace
nonproliferation standards is also a conflict over technology
itself. The tightening of controls demanded by the North is seen
by many poor countries as a gambit to stymie competition and to
keep the developing world in a perpetual state of underdevelop-
ment. The global financial crisis only exacerbates the developing
world’s need for the most basic human services, even in the face of
a rising tide of proliferation dangers.

As of late, nonproliferation assistance has offered innovative new
approaches to closing the growing divide between the haves and
have-nots and between the security-conscious North and the
development-hungry South. By working to build a bridge between
urgent domestic priorities in proliferation-prone recipient states,
such assistance has provided these countries with a unique oppor-
tunity to tap into “dual-benefit” security-related assistance to meet
many of their development and capacity-building objectives.®” For
instance, the technical assistance and communications infrastruc-
ture required to detect and interdict weapons of mass destruction
is equally critical for emergency management authorities and first
responders in the event of natural disasters. The ability to appre-
hend and prosecute criminals who may be marketing materials
of mass destruction requires a well-trained police force and func-
tioning judiciary. The prevention of human, drug, or small-arms
trafficking relies upon many of the same resources and capacities
that can detect and prevent the smuggling of nuclear materials and
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equipment. Countering the scourge of infectious diseases or the
detection and response to the use of a biological weapon require a
functioning disease surveillance and public health infrastructure.
By effectively leveraging this security assistance, governments
that otherwise would have placed a low priority on nonprolifera-
tion have been drawn into more effective partnerships that meet
mutual political, economic and security needs.

Conclusions

There is much to learn from the 65-year history of efforts to limit
nuclear dangers for international efforts to constrain and reverse
the negative effects of climate change. This brief review of aspects
of the rich arms control and non-proliferation history offers but a
few of the many that could be mined.

1. Articulate ultimate goals. Although feasible steps at any one time
may be small and incremental, it is beneficial and important for
world leaders to articulate and frequently reiterate the broad, ulti-
mate goals of international efforts. This serves to mobilize politi-
cal constituencies behind the incremental steps because, despite
their relative unimportance, these constituencies can see the steps
leading to the ideal objective.

In the nuclear world, for many decades, the ultimate goal of efforts
to limit nuclear dangers—that is, eliminate all nuclear weapons
from all nations—was articulated primarily by religious leaders
and philosophers. Statements by national leaders about seeking
to eliminate nuclear weapons were rare and, when made, so care-
fully hedged as to not be taken seriously. This changed only after
9/11 and other terrorist attacks made clear to a much wider group
of high-level officials that the threat of nuclear devastation was no
longer solely under the control of governments. As a result, well
respected individuals who had held senior foreign policy and mili-
tary positions began to speak out, legitimating disarmament as a
national goal and a policy option that could be discussed among
realists. Subsequently, serving national leaders began to articulate
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the goal with greater seriousness and appear to be pursuing it in a
less cynical manner.

This history highlights the importance of finding validators, men
and women who have held responsible positions in government
and industry and who come from a variety of political backgrounds
and allegiances to articulate the need to make greater progress
toward the more far-reaching goals of climate control.

2. Strike a grand bargain but move to subdivide complex agendas into bite-
sized pieces to ensure progress wherever possible. Given the dispari-
ties among nations with regard to their histories, stages of devel-
opment, and available resources, it is evident that different states
will place differing priorities on climate control, as compared to
other national objectives, as well as believe that their contribu-
tions to reaching the goal should vary. The history of nuclear
nonproliferation is similar—with the nuclear weapon states hav-
ing perspectives that are far different from states without nuclear
weapons. Also, states with advanced civilian nuclear technologies
hold different views on possible constraints than do those less
fortunate. What is essential is the negotiation of a grand bargain
among the haves and the have-nots—an ultimate trade-off that,
in broad terms at least, can guide the parties as they seek partial
arrangements that can satisfy their respective needs.

When operating at the global multilateral level, in which virtu-
ally every government has veto authority—as is the case with the
Conference on Disarmament in Geneva—the result can be end-
less cycles of negotiations or, worse, complete deadlock and a lack
of substantive progress. When this occurs, governments must be
willing to subdivide an agenda into workable spheres with the
goal of making incremental advances through formal regional or
even sub-regional processes, or through informal coalitions that
owe more to a mutuality of interests than to geographic proxim-
ity. Over time, these agreements of selected nations can either
play important roles in themselves or grow to incorporate wider
groupings of nations. The United States and the Soviet Union/
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Russia have made remarkable advances bilaterally toward reduc-
ing their nuclear arsenals. The Proliferation Security Initiative,
which began as a relatively limited coalition of 11 governments
with the common goal of preventing the movement of nuclear
materials and dual-use WMD items around the globe, over time
has grown into a 97-country coalition involving most, but not all,
major stakeholders.%®

3. Create effective implementing entities. The most successful arms
control agreements have all been implemented and monitored by
a special multinational organization created for that purpose. Even
the U.S.-Soviet/Russian arms control agreements created special
bilateral forums in which potential problems could be discussed
privately and ironed out. National governments are not sufficient
to ensure the effective implementation of accords; they are too
busy with other matters and too much embroiled in other national
priorities to give implementation of the agreement the attention it
needs. Moreover, reliance on national governments risks bringing
conflicts having nothing to do with the issue into play.

It goes without saying that creating an implementing organization
is a necessary, but not sufficient, condition. The organization has
to be well resourced and protected politically. It has to be given a
professional staff and the freedom to operate with integrity and
in a professional manner. It has to be led by individuals sensi-
tive to the need to maintain the respect and backing of key states,
but with the courage to challenge governments when warranted
by the facts. It also requires authorities sufficient to the task with
which it is charged. The IAEA, for example, until recently, only
had the authority to monitor/safeguard declared facilities. This it
usually did well, although there have been some weaknesses. The
more serious failures in limiting proliferation have been the result
of limits on the IAEA’s powers — specifically its lack of author-
ity to conduct challenge inspections of undeclared facilities. The
“Additional Protocols” give this authority to the IAEA. It remains
to be seen whether or not it, and the governments that support it,
will provide the resources and political will for these Protocols to
be implemented.

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 108

4. Proceed with positive agreements even if key nations remain outliers.
Not all countries will be persuaded of the wisdom of an agreement
when it is first negotiated. Some will have special circumstances
that prevent their adherence or may have other political issues.
Still, the conclusion and implementation of important agree-
ments, even when not universal, have the benefit of creating inter-
national norms of behavior, focusing attention on outliers, and
providing a constant prod to bring recalcitrant states on board
as their political circumstances change. They are worth pursuing.
For instance, even in the absence of support from key govern-
ments, considerable progress has been made in the global effort
to address the scourge of landmines. The Ottawa Convention on
the Prohibition of the Use, Stockpiling, Production, and Transfer
of Anti-Personnel Mines and on their Destruction—an agreement
spurred by the nongovernmental community and endorsed by a
coalition of “middle powers”—failed to attract the support of sev-
eral key landmine-using governments, including China, Russia,
and the United States. Despite the inability or unwillingness of
these countries to formally sign and ratify the agreement, as inter-
national resolve has hardened, most holdouts have nonetheless
abided by major components of the treaty.® A similar dynamic
grew from the conclusion of the CTBT. Although the United States
and China have yet to ratify the agreement, both have abided by
the principal conditions and have not conducted nuclear testing
since conclusion of the treaty. In addition, it has been possible
to establish the organization charged with implementing and
verifying the agreement, as well as a global network of sensors to
accomplish the latter.

5. Don’t neglect verification. Although national technical means may
well be sufficient to verify adherence to an agreement, the negotia-
tion and implementation of multinational, cooperative forms of
verification convey additional benefits. They help build confidence
in the regime, facilitate consideration of more far-reaching mea-
sures, bring the international scientific establishment into greater
support for the effort, and supplement national intelligence sys-
tems. Many precedents have been established in the history of
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nuclear arms control and proliferation for intrusive means of veri-
fication, even at the cost of aspects of national sovereignty. These
precedents may be built upon in considering future climate con-
trol regimes. Of particular relevance is the growing intrusiveness
of these measures. What was considered completely out of the
question at the time of the first U.S.-Soviet agreement in 1972—
on-site inspectors peering into missile silos to count warheads—is
now considered a positive virtue of the NEW START agreement,
because of the additional confidence it imparts to each side that
the other is abiding by the terms of the agreement. In the field
of U.S.-Soviet/Russian arms control, at least, familiarity did not
breed contempt; it permitted the military establishments on each
side to gain some understanding of each other and far greater
trust in the other’s professionalism and integrity.

The short-term potential consequences of cheating on an agree-
ment limiting WMDs are more severe than they would be for
cheating on a climate control agreement, making intrusive veri-
fication perhaps more important in the former than the latter.
Even so, cheating on agreements creates cynicism and mistrust,
complicates the negotiation of additional measures, and harms
relationships among countries that are essential for multinational
cooperation. As such, the fact that cheating on climate control
agreements would not be immediately catastrophic should not be
permitted to stand in the way of efforts to persuade nations to
accept verification measures that infringe on traditional notions
of sovereign rights.

In considering possible climate control agreements, the greatest
verification need would be to confirm national reports on emis-
sions or, if possible, replacing national reporting with reporting
by a reputable international organization. The latter seems far-
fetched at present. Perhaps a more feasible alternative would be
an agreement for international inspectors to spot-check national
emission estimates by actually measuring emissions at selected,
representative facilities. This would raise another issue often
confronted in verification agreements: concerns about the com-
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promise of industrial secrets. To avoid this perception, industry
representatives should be closely consulted when devising verifi-
cation protocols and, perhaps, permitted to participate directly in
negotiations. In the end, their support will be essential for effec-
tive implementation of agreements.

6. Consider radical, unilateral actions when circumstances make them
feasible. Although formal treaty commitment are more binding
and lasting and build greater confidence, it sometimes is possible
to make great leaps forward because of radical changes in political
circumstances, either within or between nations. Such opportuni-
ties are not to be missed. The United States and the U.S.S.R./Russia
have gone from approximately 64,000 nuclear weapons to about
20,000 weapons over the past 30 years.” By far the greater share
of those reductions resulted from unilateral decisions (later ratified
in treaties) made possible by radical changes in political circum-
stances. Crises provide opportunities for change. The 1973 War in
the Middle East, for example, made possible a peace between Israel
and Egypt that has lasted for nearly 40 years. One certainly should
not hope for weather-related catastrophes, but should they occur,
governments and NGOs should be prepared to move with alacrity
to facilitate progress on multinational solutions that can avoid
future catastrophes of similar or even greater magnitude.

7. Align goals with other national interests. For many states, neither
nuclear risk reductions nor climate change are pressing priori-
ties; their day-to-day needs for development and governance are
far more pressing. Moving these states forward on longer-term
problems requires making clear to them the additional benefits
that might result from actions that are desirable for such objec-
tives. Creative thinking can facilitate progress greatly. By identi-
fying and exploiting the corollary benefits of nonproliferation to
governments whose priorities are otherwise elsewhere, progress
has been realized in developing common approaches to satisfying
common, if disparate objectives. By tightening port and transpor-
tation infrastructure security to prevent proliferation, govern-
ments realize corresponding benefits in compliance with interna-
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tional trade standards that enhance competitiveness. By ensuring
tight compliance and cooperation with the IAEA, governments can
ensure that their energy diversification strategies involving civil-
ian nuclear power will proceed more efficiently and expeditiously.
And by promoting national adherence to the BWC, governments
can not only ensure compliance with the World Health Organiza-
tion international health regulations, but can better tap global aid
to implement a comprehensive disease surveillance system and
responsive capacity in the event of a public health catastrophe.

8. Incentivize private actors. In today’s global economy, the accom-
plishment of the goals of both nuclear risk reduction and climate
control require the active and positive participation of individuals,
companies, and NGOs in the private sector. Particularly in the first
two cases, it is essential that issues are presented in ways that make
clear the benefit to private sector actors of desirable achievements.
Similarly, it is essential to involve them in negotiations, indirectly
at least, from the earliest stages. Moreover, success in developing
a common set of objectives with private actors can yield ongoing
and practical support as the regime evolves. As globalization has
pushed dual-use WMD technologies into more hands around the
world, governments have faced practical challenges in ensuring the
nonproliferation of these sensitive items. In some cases where the
private sector has inculcated best practices, it has become a criti-
cal source of information for governments working, for instance, to
break up illicit black market networks of dual-use suppliers. These
private companies can also serve as an early warning mechanism.
Aberrations in common purchasing patterns of, or requests for,
biological pathogens or equipment, for example, may be an early
indication of the illicit development of a biological weapons capa-
bility. By sharing such information with governments, private bio-
tech and pharmaceutical firms can have a major role in ensuring
compliance with international agreements.
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Chapter 3

CONFIDENCE-BUILDING
FOR GLOBAL CHALLENGES:
THE EXPERIENCE OF
INTERNATIONAL ECONOMIC
LAW AND RELATIONS

Thomas Cottier

Introduction

Economic relations among nations are at the heart of extensive
bilateral agreements and multilateral institutions. For centuries,
in what is called the Westphalian State system based on national
sovereignty in the pursuit of a nation’s own and shared interests,
economic relations have offered an important experience from
which lessons applicable to new challenges in environmental
policies and climate change in particular may be learned.* This
is the more relevant as climate change essentially amounts to a
challenge within international economic relations. Most of the
problems are economic in nature. The impact of climate change
policies on economic relations and welfare is a prime concern and
will thus be embedded in the overall experience and architecture
of international economic law. It cannot be dealt with separately
or in isolation.

International economic law essentially deals with market access
and conditions of competition on markets.? Trade and investment
law and policies, labor standards, and monetary issues essentially
serve the goals of reducing or eliminating discrimination favoring
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domestic producers and products, through protectionist measures
detrimental to welfare and economic growth, while respecting
legitimate policy goals, such as the protection of the environment.
The main interest in engaging in commitments is based on the
pursuit of enhanced market access and the establishment of stable
and fair conditions of competition for domestic operators, export-
ers, and investors alike.

International economic law covers a wide range of topics. In
fact, almost all of international law somehow relates to economic
interests and relations among nations: commerce; investment;
property; labor; monetary affairs; natural resources, includ-
ing the law of the sea; and environmental law. Climate change
mitigation and adaptation thus essentially form part of interna-
tional economic law. In this chapter, the focus is more narrowly
defined: It is limited to trade, labor, investment, and financial
and monetary affairs with the main emphasis on international
trade regulation. The chapter’s purpose is to assess processes of
policy and decision making, dispute settlement, law enforcement,
and reporting—all of which contribute to verification and build-
ing trust, broadly speaking. The chapter is written with a view to
identifying potential avenues that, drawing on past experience in
international economic law and relations, could be taken up in the
international architecture addressing climate change mitigation
and adaptation.

The chapter first addresses models used in building the architec-
ture of international economic relations. It briefly expounds the
main institutions. With an emphasis on international trade regu-
lation, it discusses the functioning of the WTO, its membership,
decision-making processes, dispute settlement, and verification
efforts. The chapter offers a number of conclusions and possible
ways forward based on the experience and insights gained from
international economic relations and law.
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Basic Architecture

International economic relations are based on international
agreements and partly operate within the realm of international
organizations. The architecture shows top-down and bottom-up
approaches and mixed constellations. These are being super-
seded today by informal groupings, such as the G-7, G-8, G-10,
and G-20,% amounting to de facto governance structures seeking
to set policy directions, build basic consensus, and influence work
undertaken in formal organizations, but not properly regulating
areas on their own. They influence work and structures in inter-
national economic law, which are characterized by top-down,
bottom-up, and mixed constellations.

Informal groupings

Informal groupings of states on the level of heads of states or at
the ministerial level are political in nature. They do not operate
on the basis of an agreed and formal international framework. At
best, their modus operandi is based on informally agreed conven-
tion. The need for informal groupings of this kind mainly emerged
in monetary affairs. After the United States and others abandoned
the gold standard in 1971, the IMF was no longer an appropriate
framework for policy coordination.# Such coordination was taken
up by groupings essentially composed of the largest economies of
the globe. They either meet on ministerial level or among heads
of states, in particular the G-7 and G-10. The financial crisis of
2007-2009 (today being followed by the debt crisis) and the pro-
cess of shifting economic power to emerging economies triggered
an expansion of this club model to include emerging economies.
The G-20 today comprises countries among the top 28 largest
economies (except Norway and Switzerland) representing 85 per-
cent of world GDP, 80 percent of world trade, and two-thirds of
the world’s population. The G-20 includes 19 countries and the
European Union and has met at regular intervals in Washington,
London, Pittsburgh, Toronto, and Seoul, mainly while address-
ing the financial crisis. It will meet again in Cannes (France) in
November 2011.5
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The G-20 is dominated by finance ministers; related areas of eco-
nomic relations are taken into account, but are clearly not at the
forefront. Thus, we hear regular appeals to conclude the current
Doha Development Round in the WTO, yet without showing suf-
ficient power to deliver tangible results. Other key issues, such as
climate change, have not so far been seriously addressed in this
forum. Climate change has remained on the margins. The overall
impact of these groupings, in particular the G-20, is difficult to
assess. It may develop into a viable network of global governance.
Equally, the G-20 may wither as financial markets and currencies
stabilize and if the debt crisis stabilizes. The G-20 may be replaced
by a different grouping. Success would seem most likely, the more
focused the brief and mandate is, while at the same time taking
into account all the elements required to address complex issues.
Success and impact would seem most limited, the more general
the agenda. Pledges made may go unheard; on the other hand,
the impact on domestic policy formulation must not be underes-
timated. The G-20 is an important part of informal global gov-
ernance and secures at least minimal effects in policy coordina-
tion. Such a finding is confirmed by the evolution of the European
Council within the European Union. Regular meetings of heads
of state began in informal settings of policy coordination in the
context of what was called political cooperation beyond economic
integration and trade liberalization. Eventually, this body was
formalized by the Maastricht Treaty in 1992 and today amounts
to the main formal political steering body besides the specialized
Council of Ministers, the Commission, the Parliament, and the
European Court of Justice.b

While groupings without formal agreements raise issues of legiti-
macy—undermining in particular the United Nations—it is safe to
say that a global agenda today can hardly be developed without
the inclusion of heads of state of economically and geographically
crucial countries. Lack of informal global governance structures,
as can be observed in the field of environmental protection, inevi-
tably reduces the weight of the policy field in comparison to those
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reaching the agenda of international discourse and coordination
among heads of state. To the extent that informal groupings of
global governance exist, efforts to bring about a proper balance
among the different policy areas involved will be important in the
process of preparation and representation within national del-
egations. Since the outcome is best if groupings meet with a spe-
cialized and well defined agenda, it is conceivable to suggest that
parallel groupings on the ministerial level could assume the task
of coordination of policy making in their respective fields. Thus,
it has been suggested in academic discussions that, on conclusion
of the Doha Agenda, an executive committee composed of trade
ministers within the WTO should be formed to counterbalance
the predominant interests of finance ministries within the G-20.”

Top-down architecture

Within formal international organizations, top-down architecture
and centralization are to be found in the IMF and the World Bank
Group. Based on respective international agreements, operations
are managed by bodies representing member states within the
charter of the organizations concerned.® Management is essen-
tially based on programs and operational agreements entered
with members. The IMF and the World Bank Group essentially
show no legislative and rule-making activities. Compared to trade
regulation, the amount of rules is minimal and has not been able
to adjust to changing fundamentals. The rules of the IMF were
drafted on the basis of the gold standard.® They have not been
properly adjusted to floating exchange rates. The United States
has not been interested in disciplining the U.S. dollar as the main
reserve currency, and other countries are equally resistant to
restrictions on domestic monetary and possibly fiscal policies.
Top-down architectures have thus been seen to have difficulties in
adjusting to new challenges. The recent changes in membership
voting rights have been difficult to achieve; it will be even more
difficult to change the substantive rules of the IMF in the wake
of the financial crisis.!® Policy changes are likely to occur within
the existing legal framework, taking up initiatives adopted within
the G-20." Equally, the World Bank Group has not developed a

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 122

strong legal framework shaping its policies. It is subject to chang-
ing programs and priorities that are largely defined in accor-
dance with the changing perceptions of major donor countries
and shareholders.*

Bottom-up architecture

Bottom-up architecture and decentralization are to be found in
the field of protection of foreign direct investment (FDI), which
continues to rely on bilateral agreements and has not formally
embraced multilateralism. There are more than 2,700 bilateral
investment protection agreements of diverging content.'® They are
subject to dispute settlement and arbitration. Most of them are
open to multilateral arbitration procedures of the International
Centre for Settlement of Investment Disputes within the World
Bank. For many years, there has been a lack of transparency as to
the existence of these agreements and to arbitration awards. The
system essentially reflects classical arbitration, the fundamentals
of which emerged during the 19th century and which were incor-
porated into post-World War II bilateral investment treaties.™

Bilateral and plurilateral trade agreements form another group of
bottom-up architecture. Preferences and obligations are accorded
in a country-specific manner, taking into account the particulari-
ties of the trading partners. These agreements have been in vogue
since the end of the Cold War in 1989. The world has witnessed a
substantial increase in preferential trade agreements during the
past 30 years. Regional initiatives involving a number of countries
equally belong to this group of agreements.’s Most prominent are
the current efforts within the so-called Transpacific Partnership
Agreement, among the United States, Australia, Brunei Darus-
salam, Chile, Malaysia, New Zealand, Peru, Singapore, and Viet-
nam.'* While formally independent, these agreements are, how-
ever, subject to the disciplines of WTO law. They need to comply
with the requirements of either a free trade zone or a customs
union. These agreements therefore may also be considered to be
part of an intermediate architecture, albeit the interface of WTO
law and these agreements is not sufficiently developed. Many
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of the preferential trade agreements do not comply with these
requirements and thus have an independent life of their own.”

Intermediate architecture: the WTO in particular

The main fields of international economic relations operate on
the basis of a multilateral framework and established principles,
but allow for mutually agreed but individualized unilateral com-
mitments of members as well as plurilateral agreements which do
not entail all the members of a particular international organiza-
tion (variable geometry). The constitutions of the International
Labour Organization (ILO),”® the World Intellectual Property
Organization (WIPO),* the Food and Agriculture Organization
of the United Nations,*° or the WTO* offer an open framework
for negotiations and decision making. Results are partly binding
for all members alike and partly open to variable commitments.
These organizations have shown extensive output in regulatory
terms. The many conventions of the ILO,?* the WTO agreements23
(formerly the General Agreement on Tariffs and Trade, or GATT),
and instruments relating to intellectual property within WIPO>+
were all produced within a constitutional framework, leaving suf-
ficient flexibility in terms, albeit options to choose may be limited,
in particular in the WTO.

Some organizations, such as the OECD and the United Nations
Conference on Trade and Development (UNCTAD), essentially
operate as think tanks, supporting efforts made in other forums
with research, education, and advice. They have not produced
much legislation of their own, and important efforts to do so have
failed over time. The main contribution of these organizations
consists in developing domestic and international policy options
or model agreements or legislation, which eventually find their
way into the work of other international agreements and into
domestic law. For example, the policy of special and differential
treatment was essentially developed in UNCTAD, while new poli-
cies of tariffication of agricultural products, replacing quantitative
restrictions, or policies for combating tax evasion and offering
legal assistance were developed in the OECD. Some of these orga-
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nizations are within the U.N. system. Some are outside. The WTO,
formally outside the United Nations, is of particular importance
in this context.

Progressive liberalization and regulation

Industrial import tariffs at the end of World War II amounted, on
average, to 40 percent of the value of the widget (ad valorem).
Additional distortions were caused by extensive imperial tariffs
within European colonial systems. Tariffs were mainly set uni-
laterally, as any other tax, mostly to the advantage of domestic
producers. Led by the United States, and based on a set of bilateral
agreements concluded since 1934, tariffs were made the subject
of international negotiations following the end of World War II.
Multilateral trade negotiations after 1947 were conducted within
the framework of GATT, a provisional arrangement drawn from
the failed International Trade Organization (planned as the 3rd
pillar of Bretton Woods). The GATT, together with the substan-
tive principles addressed below, offered a loose framework for
international negotiations on tariffs and, subsequently, also for
rules and nontariff measures, that is, technical barriers to trade,
subsidies, and anti-dumping measures. Importantly, many com-
mitments within this framework were individualized and retained
in schedules of concessions for goods. After some 50 years, these
efforts resulted in an average of some 4 percent ad valorem tariffs
for industrialized goods.2® Moreover, most tariffs today are bound
tariffs, that is, they cannot be readily increased without offering
compensation to the main trading partners.

The same approach also applies today to services under the Gen-
eral Agreement on Trade in Services (GATS). Members inscribe
their commitments into an individual schedule of commitments
and define conditions of market access on the basis of bilateral
or sectoral negotiations.? Sectoral negotiations are generally con-
ducted once the main trading nations in the field are on board. Yet,
it is important to emphasize that sometimes, key players only fol-
low suit. Negotiations on financial services following the comple-
tion of the Uruguay Round were undertaken without the United
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States, which only joined when the European Union succeeded
in rallying a sufficient number of important countries to join the
negotiating process. During 1995, and upon entry into force of the
WTO agreements, a number of WITO members improved their
offers on financial services. The United States thought that these
offers were not sufficient and made commitments for existing
operations only. The United States also took a broad most-favored
nation (MFN) exemption with regard to new entries and opera-
tions of all financial services.

With a view to safeguarding existing offers, the European Union
took the lead and its efforts resulted in 1995 in the Interim Agree-
ment on Financial Services. The Parties agreed to maintain their
offers until 2007 despite continued minimal offers by the United
States at the time. The existence of the interim agreement led to
a policy change in the United States, which subsequently made a
substantial offer in 1997. However, that offer was conditioned on
other members further improving their offers for market access.
This offer triggered further improvements on the part of others
interested in U.S. market access, and an agreement was finally
reached in December 2007.28 The example shows that participa-
tion of all key players is not always necessary in order to make
progress. If a critical mass of participation in an effort can be built,
the key player may eventually be convinced and become interested
in joining the process.

The WTO has largely retained the philosophy of progressive lib-
eralization of international trade commensurate with commit-
ments that do vary from country to country. However, WTO law
also developed common rules and minimal standards in the field
of nontariff barriers. Members are obliged to comply with these
rules in shaping and applying their domestic regulations. The
most sophisticated minimal standards can be found today in the
field of intellectual property rights with the so-called Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS).
This agreement amounts to a substantial limitation of national
sovereignty in the field.? It is no coincidence that this comprehen-
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sive set of rules has triggered much more criticism from develop-
ing countries than the much more flexible disciplines on services
in GATS.

Progressive liberalization, at the same time, is combined with the
application of general principles, in particular a ban on quantita-
tive restrictions and nondiscrimination, to secure equal conditions
of competition. Members are obliged to grant MFN treatment,
that is, they have an obligation to extend all privileges granted to
any country to all members alike. Members are obliged to grant
national treatment, that is, to treat imported goods no less favor-
ably than domestic goods. In services, this principle only applies
to the extent that a product is included in the list of concessions.
Members are subject to transparency requirements. This archi-
tecture operating within a constitutional framework of a multi-
lateral agreement and having a number of defined exceptions has
produced a considerable number of additional agreements and
instruments over the past 50 years.

Operating within so-called trade rounds, the WTO was able to
take up new challenges and to produce new legal instruments
with a philosophy of progressive regulation. While these agree-
ments were voluntary under GATT, most of them today are part
of a mandatory package. They entail agreements specifically relat-
ing to the operation of tariff measures, such as on rules of origin
and customs valuation. Most of them were developed to address
nontariff barriers, such as subsidies, anti-dumping, and technical
barriers to trade. These instruments began to be gradually built
following the Kennedy Round (1964-67), and were revised and
improved in subsequent rounds of negotiations. In the Tokyo
Round (1973—79) and the Uruguay Round (1986—93), the empha-
sis was clearly on improving existing agreements and adding a set
of new agreements relating to new issues at the time, in particular
food standards, intellectual property protection, and the liber-
alization of services and agriculture, which thus far had largely
benefited from extensive exemptions to GATT disciplines.3° These
agreements are subject to dispute settlement and international
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law enforcement and have been reasonably effective among com-
peting nations on the world markets. They are currently subject to
further revision in the ongoing Doha Development Agenda nego-
tiations of the WTO. Thus, based on a framework within inter-
national organizations, additional instruments have emerged and
are being revised and amended, while new agreements and instru-
ments are added on to the multilateral system.

Package deal

The effort to transform the GATT into the WTO, which took effect
in 1995, was mainly motivated by the need to bring about a com-
prehensive package of a great number of different and diverging
instruments. To this effect, the WTO as an international organiza-
tion was properly formed. The package essentially combined the
results of negotiations in goods and in the new areas of services
and intellectual property. While developed countries had a keen
interest in introducing enhanced intellectual property protection
and market access in services, developing countries were mainly
interested in progress in liberalization of trade in textiles and agri-
cultural products. The combination of diverging interests, which
on their own would stand little chance of being accepted, allowed
the Uruguay Round negotiations to be successfully concluded.3!

The package deal also was motivated by past experience. The
model of variable geometry of the Tokyo Round Agreements left it
to members to decide whether they wanted to join the new agree-
ments. Many developing countries chose to abstain. This not only
resulted in complex legal constellations, but tended to increase
the gap between developed and developing countries. While the
former were subject to the pressures of continuous and substan-
tial trade liberalization in various sectors, the latter continued to
operate on the basis of existing regimes and privileges.

The package of the Uruguay Round deal does not comprise the
totality of instruments under the WTO but has a few exceptions of
so-called plurilateral agreements. The multilateral Agreement on
Government Procurement today is the most important example
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for which no general obligation to participate exists. All over the
world, governments are important consumers of goods and ser-
vices and often are in a position to control contractual terms and
to choose suppliers. The monopoly powers lend themselves to
abuse and protectionism which, in return, reduces international
trade and investment. The Agreement on Government Procure-
ment therefore sets out tendering procedures and secures trans-
parency. As a general principle, it obliges governments to seek
public tenders and honor the most efficient offer of goods and ser-
vices. While the agreement clearly seeks to improve good gover-
nance and indirectly addresses corruption, most members of the
WTO chose to abstain from multilateral disciplines in the field.
Horizontal efforts to develop general disciplines on government
procurement within GATT law so far have failed. Yet, additional
members may join the agreement eventually. Thus, China is cur-
rently considering membership in the Government Procurement
Agreement. Plurilateral agreements therefore offer the potential
to gradually enhance membership and commitments over time.

Critical mass and graduation

The current divergence between industrialized and developing
countries within the WTO has given rise to the debate in trade
diplomacy and academia—in particular in light of the stalling Doha
Development Round—as to whether the system should return to
voluntary membership in specialized agreements or whether a
package deal and single undertaking should be retained. Since
the end of the Uruguay Round, geopolitical constellations have
changed toward a multipolar world that renders comprehensive
package deals more difficult, if not impossible to achieve. There is
a strong view among policymakers advocating a doctrine of criti-
cal mass and variable geometry operating on the basis of MFN.

Critical mass is meant to involve all countries that play a sig-
nificant competitive role in the trade of a particular product,
for example, defined by trade shares. Provided that a sufficient
number of economically important countries participate and
offer market access, others may not need to commit, but will still
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reap all the benefits. Because rights and obligations are subject to
MFN treatment, these countries are given a free ride as a result.
However, because those countries not forming part of the criti-
cal mass do not effectively compete, free riding does not amount
to a distorting problem in reality. Only once a nonmember starts
competing in the field will pressures increase to include its trade
under the disciplines of the agreement. Moreover, members are
able to claim nullification and impairment of benefits and to bring
so-called non-violation complaints as discussed below.?

Variable geometry® suggests returning to optional additional
instruments under the overall umbrella of the WTO. Members
would be free to join or abstain. A return to variable geometry
in the WTO, however, also implies that the gap between those
committed and those uncommitted, as discussed earlier, will
increase as the latter group of countries is not forced to undertake
appropriate adjustment of structures and is therefore likely to fall
behind compared to countries that are under such pressures from
international commitments. Variable geometry exists in principle
within the European Union. Groups of member states are allowed
to move ahead of others but essentially depend upon consent to
do so. The monetary Union of 16 members out of 27 is the key
example. Another one is the so-called Schengen/Dublin system
which removes border controls among members and coordinates
asylum policies. Not all E.U. members are part of it. In particular,
it does not apply in the United Kingdom and Ireland. Otherwise,
and generally speaking, variable geometry has rarely been used
as outsiders tend to block fast-track avenues for others that risk

a. This is provided for under Article XXIII of the GATT (1947), which states that “If any contracting party
should consider that any benefit accruing to it directly or indirectly under this Agreement is being
nullified or impaired or that the attainment of any objective of the Agreement is being impeded as the
result of (a) the failure of another contracting party to carry out its obligations under this Agreement,
or (b) the application by another contracting party of any measure, whether or not it conflicts with the
provisions of this Agreement, or (c) the existence of any other situation, the contracting party may,
with a view to the satisfactory adjustment of the matter, make written representations or proposals to
the other contracting party or parties which it considers to be concerned.”

b. This refers to the idea that every commitment is not binding on every country; rather the extent to
which a particular commitment may be binding or not is country-specific.
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leaving them behind. It is much more common to negotiate and
seek compromise and an agreement that allows all members to
participate in the end. Taking into account critical mass and the
shortcomings of variable geometry, the doctrine of graduation®
is currently being developed. It entails a single undertaking? but
seeks to differentiate rights and obligations on the basis of defined
economic factors and indicators. Countries passing defined
thresholds would then reach a stage where new obligations will
kick in and take effect. Economic criteria and indicators depend
on the context but generally include GDP, world trade shares,
dependence on international trade, and size of population or lev-
els of innovation. It is essentially a matter of addressing and mea-
suring the level of competitiveness of a country as a whole as well
as in specific sectors. Also, it would be possible to rely on softer
factors, such as the Human Development Index. Provisions based
on graduation exist in the agreement on subsidies, addressing the
ban on export subsidies. Importantly, these factors and indica-
tors need to be defined, ex ante, in negotiations. Once a member
reaches the threshold, obligations and rights take effect and may
be enforced by way of dispute settlement.

These efforts are very much only just beginning and often are
resisted by developing countries. Graduation, so far, has meant
them losing privileges, for example, when graduating from a least
developed to a developing country. Incentives therefore need to be
revisited, and it is a matter for current researche to define appro-
priate thresholds, economic indicators, and incentive structures
that are suitable for use in a particular constellation. For example,
an agreement could provide that members graduating and thus
assuming additional obligations also obtain additional rights
relating to market access and investment protection. This could

c. The term is defined by Cottier (2006) to denote the framing of rules in a manner that accounts for
different levels of social and economic development as a matter inherent to the rule itself.

d. A term, in trade negotiations, that requires participants to accept or reject the outcome of multiple
negotiations in a single package, rather than selecting among them. This is the principle on which
negotiations take place under the GATT/WTO.

e. Some suggestions have been provided in this area by Stevens (2002), Keck & Low (2004)
and Cottier (2006).
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be linked to enhanced access to the labor market and education,
knowledge transfer, or recognition of diplomas and professional
qualifications. Such an agreement would be combined with mutual
recognition of product standards. Securing legal security amounts
to one of the most important aspects. It is a matter of further refin-
ing the idea of rights obtained when joining the WTO. Much more
work is needed on what, in my view, is a promising approach.

The main challenge is to address the incentive problem under
the principle of MFN, which does not generally allow preferen-
tial treatment except for all members of the WTO alike. Gradu-
ation is meant to replace Special and Differential Treatment,*
which essentially has been operating on granting exceptions and
longer time frames for implementation under Part IV of GATT,
which was introduced in 1966 following the debate on a New
International Economic Order (NIEO) but which has not been
able to successfully and effectively address the needs of develop-
ing countries, with the exception of the General System of Prefer-
ences® under the so-called Enabling Clause.” The Enabling Clause,
adopted in 1979 in response to pressures from developing coun-
tries, allows industrialized countries to offer lower tariffs to devel-
oping countries without violating MFN. The determination and
selection of tariff lines, however, is unilateral and conditional and
may be withdrawn at any time. The European Union, for example,
operates a comprehensive zero tariff scheme for least developed
countries (“everything but arms”).! Developing countries have
been benefiting from the scheme to the extent that MFN tariffs
were substantial. With decreasing tariffs, these privileges wither

f. This is the term for the set of GATT provisions that exempt developing countries from the strict trade
rules and disciplines that apply to the developed countries.

g. The General System of Preferences was effectively established in 1971 through a ten-year waiver
to the MFN clause of GATT Article | and allowed developed countries to accord more favourable
treatment to products originating from developing countries.

h. Formally termed as ‘Differential and More Favourable Treatment, Reciprocity and Fuller Participation
of Developing Countries.’

i. This is the European “EBA Regulation” (“Everything But Arms”), Regulation (EC) 416/2001 adopted
in February 2001, which grants duty-free access to imports of all products from least-developed
countries (LDCs), except arms and ammunition, without any quantitative restrictions (with the
exception of bananas, sugar and rice for a limited period).
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away, and that partly explains the resistance of developing coun-
tries against agreement to MFN based tariff reductions and their
seeking multilateral commitments securing the benefits under the
Enabling Clause. Privileges should no longer be withdrawn unilat-
erally but form part of overall binding trade concessions.

Top-down and bottom-up negotiations

Intermediate architectures largely vary in terms of how additional
instruments are developed. In U.N. organizations, such as WIPO,
the mode has often been top-down with the Secretariat offering
extensive drafting for consideration by members, leaving little
room for proper negotiations and member-driven inputs. The
ILO shows the particular feature of tripartite negotiations where
governments, employers, and trade unions are all involved in the
process. In WIPO, draft agreements were for a long time almost
exclusively prepared by the organization and its services. In GATT,
the process has always been bottom-up. It has been organized and
undertaken in so-called trade rounds of which, so far, eight have
been completed and the ninth (the Doha Development Agenda3?)
has been under way since 2001.

As a first step, GATT members negotiated the scope and terms
of a trade round in an essentially political process. Once agreed,
the framework offered the basis for the establishment of a nego-
tiating structure. That structure would partly overlap with the
standard committee structure of the organizations, and partly it
would create new ad hoc bodies for the purpose of the negotia-
tions addressing new topics in particular. These modalities have
allowed flexible responses to an agreed agenda for trade negotia-
tions. Proposals would all come from members. GATT earlier and
the WTO today have been member driven, with the Secretariat
assuming a supporting role. After discussion, negotiating propos-
als may find their way into bits and pieces of drafting based on
which final agreements would emerge.

The bottom-up process is a particular feature of multilateral trade
negotiations. Its origin is in the bilateral tariff negotiations that
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were used during the first rounds of GATT. The Parties to the
Agreement would bilaterally negotiate tariff concessions with the
prime supplier or with those countries having initial negotiating
rights. It was only on completion of these negotiations that results
would be made subject to MFN treatment. Eventually, members
moved into multilateral negotiations by focusing on formulas for
tariff cuts, no longer negotiating line by line, or by engaging in
sector-specific initiatives on the basis of critical mass. The same
process, moving bottom-up from bilateral negotiations to sector-
specific multilateral negotiations, is also likely to evolve in the
field of services, which today are still operating on the basis of
bilateral requests and offers. All these steps are taken on the basis
of consensus, discussed later, working through small groups that
eventually are extended to include all parties in a process of con-
sultation and negotiations.

International economic law organizations are generally shaped as
international organizations without supranational powers. They
may adopt decisions and new instruments by majority rule, but
members are only bound if they agree to implementation. Supra-
national organizations, on the other hand, are given delegated
powers to make binding decisions on members and individuals
alike against their own will. Among the existing organizations, the
European Union and the IMF may be considered to have suprana-
tional powers to the extent that they can make decisions affecting
members and individuals against their own will and not requiring
consent. A clear distinction between international and suprana-
tional structures, however, is increasingly difficult to draw. Some
organizations are difficult to classify. The WTO formally is an
international organization but is equipped to impose decisions
on members in judicial dispute settlement, and economic sanc-
tions may be imposed on a member. At this stage, it is important
to stress that these instruments evolved over time and are based
upon the desire to contain unilateral blocking and retaliatory
powers of large nations, in particular the European Union and the
United States. The dispute settlement system, which will be dis-
cussed shortly, gradually evolved from a conciliatory to a legally
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binding system. Except for basic provisions, it was developed
bottom-up on a case-by-case basis.

In conclusion, it is safe to say that international economic law has
been most successful when operating within the constitutional
framework of an international organization with shared principles
and procedures, while leaving ample room for variable geometry
in terms of commitments commensurate with levels of social and
economic development. Clearly, bottom-up approaches within
constitutional structures have been more successful than top-
down approaches seeking to define uniform and one-size-fits-all
solutions. Variable geometry has been used with mixed results.
Current efforts in academia focus on critical mass, seeking to
include all main players while granting benefits under MFN. Efforts
equally focus on graduation, seeking to develop the threshold within
single agreements based on which rights and obligations are trig-
gered commensurate with the degree of social and economic devel-
opment and competitiveness achieved. The modus operandi within
an international organization is more important than whether or
not it is within or outside the U.N. system. Also, it is not relevant
whether an organization is formally considered international or
supranational. It is more important to look at the impact and effect
of decisions and the possibility of adopting sanctions against a
member whose conduct is in violation of its obligations.

Participation and Membership

States operate international economic relations essentially on the
basis of domestic law and international agreements. They adhere
to international organizations in accordance with procedures set
out in the respective constitutions of the organization. It is impor-
tant to note that membership in some organizations is essentially
free, while for others, commitment and concessions need to be
made beyond payment of membership dues and participation in
the life of the organization. Most organizations do not come with
a cost, and membership is easily attained and attached to U.N.
membership. Some organizations, such as OECD, are limited to
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countries that have attained certain levels of social and economic
development, and membership is decided by the existing member
states of the organizationJ Exceptionally, membership requires
in-depth negotiations. This is the case for membership in the
Bretton Woods institutions, which require financial commitments
and guarantees.* It is particularly the case for the WTO.

Accession to the WTO, and formerly to GATT, is based upon a
lengthy process of accession negotiations. States or separate
customs territories seeking membership obtain the status of
observers.' The process of accession entails extensive examination
of the trade and economic policies of the candidate. Questions and
answers form the foundation of the multilateral negotiations of
the Protocol of Accession.™ Negotiations on tariff concessions and
service commitments take place bilaterally. The results of these
negotiations are eventually inserted into the schedule of conces-
sions of the candidate.” In 1947, the GATT started with 23 found-
ing members. Today, the WTO has 153 members, and some 30
countries are in the process of negotiating membership.2? Within
a few years, the WTO will be universal in scope. The accession of
China in 2001 marks the most important change to the multilat-

j. OECD (2011), OECD Enlargement, available at http://www.oecd.org/document/42/0,3746,

k. Lastra, R.M., Legal Foundations of International Monetary Stability, Oxford, Oxford University Press,
2006, p. 317 et seqq.

I. Williams, Peter John (2008), A Handbook on Accession to the WTO, WTO Secretariat Publication,
Cambridge.

m. The applicant has to submit a memorandum on its trade regime and supporting data. Following
the circulation of the Memorandum, interested WTO Members are invited to submit questions in
writing. Once Members are satisfied that the Memorandum and the replies to the questions provide
an adequate factual basis to proceed with the examination of the applicant’s trade regime, a Working
Group will be established to carry out this task. See Williams (2008), pp. 34-38.

n. Bilateral negotiations are held confidentially. However, the results of all bilateral negotiations must be
‘multilateralized’ according to the principle of MFN. Therefore, all the agreed minutes (containing the
result of bilateral negotiations between the applicant and the interested WTO Member) are sent to the
WTO Secretariat which will put the best results into the final draft schedule of concessions. On the one
hand, concerning the goods part of the schedule, it is relatively easy to determine the best deal as this
part contains figures. On the other hand, when it comes to the comparison of service commitments,
it might not always be an easy task to determine the best results. Therefore, the draft of the schedule
of concessions will again be circulated to Members for a final check and, if needed, for dealing with
inconsistencies during the sessions of the Working Party. See Williams (2008), pp. 40-44.
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eral system in recent years. It has had a profound effect both in
China and in the world economy. China was willing to limit its
autonomy in order to obtain safe and secure MFN treatment and
market access abroad.3* Competing economies were interested
in developing and stabilizing foreign direct investment in China
and in tapping into a large labor market. Accession to the WTO
is subject to consensus that allows all members to insist on their
specific demands prior to agreement to membership. This gives
important powers to existing members in defining the terms of
acceding ones.° Thus, the protocol of accession of China contains a
number of requirements reinforcing the rule of law beyond exist-
ing standards under the general law of the WTO.? Small countries
are able to settle long-standing problems with large neighbors
prior to consenting to membership. For example, Russia’s neigh-
bors are making good use of this power prior to consenting to the
impending membership of the newcomer.4

International economic organizations imposing costs of entry
and agreed limitations in the exercise of national sovereignty and
regulatory powers are more important in real terms than those
without such costs. Importantly, entry costs and limitations of
sovereignty do not deter countries from applying for member-
ship. Costs to join do not prevent universal membership in an
economic organization. Membership depends much more on the
advantages and rights that countries may draw from membership.
Joining and participating in the Bretton Woods institutions of the

0. This may even create a certain imbalance of rights and obligations between different WTO Members
entailing the risk of rendering the process of accession more difficult for other applicants, Members
that were asked to pay a high price for their accession could feel tempted to ask other applicants to
pay an even higher price.

. In the dispute on China — Measures Affecting Trading Rights and Distribution Services for Certain

Publications and Audiovisual Entertainment Products (WT/DS363/R; §7.281), the panel stated:

“The preamble to the Accession Protocol refers to the fact that these terms are the result of negotiations

between the WTO and China. This being so, we must be mindful of the possibility that the Accession

Protocol may impose obligations on China that are not imposed on other Members under the WTO-

Agreement, or are stricter than those that are applicable to other Members”.

However, it should be noted that once almost all of the interested Members have come to terms with

the applicant, a Member still negotiating bilaterally might feel an increasing pressure to conclude its

negotiations quickly.

b=l

=
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IMF and the World Bank offer monetary safety valves and access
to credit and support that are considered to outweigh condition-
alities imposed on using facilities and programs. Signing on to
international labor standards assists in stabilizing domestic labor
relations, containing unfair labor practices abroad, and enhances
a country’s international reputation. Joining the WTO offers
the prospects of stable market access abroad and of containing
protectionist forces at home. These advantages are considered
important and worthwhile when taking into account limitations
to national sovereignty and self-determination.

Decision Making in International
Economic Relations

Decision making in the field of international economic relations
shows the wide variety of different modes to be found in inter-
national law. It reaches from unilateral action to bilateral treaty
making, to multilateral negotiations and decision making within
international organizations and their bodies.? The IMF and the
World Bank operate on the principle of weighted voting based on
shares allocated to members,3° while other organizations are orga-
nized on the principle of one state, one vote. The WTO is formally
known as a system of one state, one vote with qualified majori-
ties or unanimity being required in specific constellations. The
practice of voting in international economic relations, however,
is generally based on consensus diplomacy instead of formal vot-
ing.?” Decisions by consensus are made if none of the members
present in the room objects. This does not require explicit sup-
port and affirmation; it is sufficient that a member is able to live
with a particular decision. Consensus diplomacy is backed up by
formal voting structures that, in return, may influence the forma-
tion of consensus.®® Thus, consensus building in managing the
IMF and the World Bank is informed by weighted voting and the
blocking powers attached to it. This explains why reallocation of
voting rights was difficult to achieve, although formal voting is
rarely used.
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Consensus diplomacy has a long history. It is rooted in the
requirement for agreement that may be implicit (acquiescence)
or explicit. The practice of consensus offers all countries alike the
power to object and thus to control decisions without the need to
explicitly endorse a particular decision; it is sufficient to be able
to live with it. But most importantly, consensus establishes an
informal setting for negotiating and influencing certain decisions,
depending on the power of participating countries. In the WTO,
developing countries amount to some 20 entities (counting the
European Union as a single unit) representing 50 percent of world
trade. If voting were to take place on the basis of one state, one
vote, real and formal powers would no longer match, and larger
countries would be tempted to informally leave the multilateral
framework. In reality, the consensus requirement, while gener-
ally considered to guarantee sovereign and equal rights, is essen-
tially to the advantage of large countries as smaller nations cannot
afford to block decisions as frequently as do the governments of
large nations. Some are more equal than others. Consensus does
not replace the impact of power.?* The need for consensus rein-
forces the power of smaller countries in the early stages of nego-
tiations, in particular in shaping a negotiating agenda. It supports
them on conceptual issues. The further negotiations progress, the
less consensus by all members is relevant. In the process of adopt-
ing a new package deal, most members of the WTO would like
to object to one point or another of a draft agreement. Yet they
refrain from doing so because they are not in a position to impose
their own views, they depend on a functioning multilateral system
more than others, and they do not wish to jeopardize advantages
obtained in other areas. It is fair to say that the conclusion of the
current Doha Development Agenda requires the agreement and
consensus of the six major trading nations, Brazil, China, the
European Union, India, Japan, and the United States. If agreed,
consensus encompassing all the members of the organization can
be readily built and achieved.

Consensus has been successful in bringing about new agreements,
in particular in the WTO compared to efforts in other organiza-
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tions operating by open voting, such as WIPO. They reflect the art
of diplomacy of gradually building agreement. That is normally
built by starting with a proposal to which, in successive steps,
other members are exposed and their support sought. In order to
do this, needs of the members concerned are taken into account.
Up until the Uruguay Round, the critical mass for consensus
essentially entailed the United States and the European Union.
Once basic agreement was achieved, it could be further expanded
to all of the membership, with many or fewer additional modifica-
tions. The Agreement on Agriculture is a case in point. At the time,
it was based on the bilateral deal (Cairns agreement) between the
United States and the European Union.*° Other agreements were
constructed step by step, building consensus on the basis of build-
ing blocks. The TRIPS agreement is perhaps the most important
example here. The agreement comprehensively addresses man-
datory standards on intellectual property protection with which
members of the WTO must comply. Employing the different tra-
ditions and domestic standards of intellectual property in indus-
trialized countries as building blocks, common and shared inter-
national minimal standards emerged. During the Uruguay Round
of multilateral trade negotiations (1986—1993) at which TRIPS
came about, basic consensus between the United States and the
European Union was required as the starting point.+ Today, these
consensus-building processes entail a larger group of key players
who have to reach basic agreement before the extension of agreed
building blocks to other members can take place. The processes
now also include Brazil, India, China, and Japan.

The evolution toward a multipolar world renders consensus build-
ing more difficult, and this may be one of the reasons, among the
substantive ones, why the Doha Development Agenda of the WTO
is difficult to complete.+* It has certainly contributed to the exten-
sive delay of the negotiating agenda. Trade diplomacy continues
to operate on the path of consensus and does not see any need for
structural change. Whether or not the Doha Development Round
can be completed essentially depends on the consensus of major
industrialized and emerging economies. In academia, the need for
structural change is emphasized mainly as a result of the evolu-
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tion of a multipolar world. The question has been raised whether
the WTO should not develop toward a system of weighted vot-
ing that could effectively back up consensus diplomacy. The idea
behind the model allocating voting rights on the basis of a number
of factors, including percentage of world trade, degree of depen-
dence on foreign trade, size of population, and GDP is to avoid
the blocking of decisions by a single member alone.#? In practice,
these ideas are still largely ignored and refuted, as consensus is
considered the most suitable modality for preserving sovereign
rights of members. At the same time, it is largely ignored that the
power to block consensus is essentially limited to large powers and
that extensive threat of, or use of, consensus blocking by develop-
ing countries has contributed to a shift toward preferential agree-
ments incurring additional burdens, which developing countries
would not be likely to incur within the multilateral system. Smaller
countries therefore pay a price. And least developed countries, not
of interest for preferential agreements, are the main losers from
extensive consensus-based diplomacy in the WTO. They, there-
fore, are clearly disincentivized from blocking consensus and are
generally interested in supporting multilateral solutions.

Decision making in the ILO is of particular interest as it is oper-
ated on the basis of a trilateral model. Negotiations take place
among government, employers, and trade unions. The model
has produced a considerable number of conventions and stan-
dards, including core labor standards, albeit without mandatory
membership. ILO conventions are adhered to by members on an
individual basis. There are no package deals, and weak levels of
enforcement and monitoring further encourage members to ratify
instruments at little cost. The effectiveness of ILO instruments
thus depends heavily on the status of such agreements in domestic
law. In most countries, such agreements require implementation
and are thus subject to the constraints of the domestic political
process. The main impact of the international system consists in
providing the opportunity for dialogue and confidence building
among government, employers, and employees in a comparative
international setting.
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Dispute Settlement

International economic law generally shares the weakness of
international law in terms of dispute resolution and enforcement
of judicial decisions by international bodies. Bilateral agreements
in the field of international economic relations traditionally have
not provided for legal dispute settlement. The evolution of invest-
ment protection agreements since the 1960s has been a reaction
to this lack. Investors were enabled to sue states directly in inves-
tor—state arbitration. The extensive Iran-United States Claims
Tribunal# is a pertinent example. As a result of the hostage crisis
(1979—1981), the Iranian revolution, and the taking of U.S. prop-
erty in the country, it was agreed to set up a court of arbitration
in the Hague to address U.S. claims of compensation against the
Iranian Government. Extensive attachment of Iranian property
in the United States brought about the leverage to settle these
claims in court. Hundreds of judgments have been passed. The
system of protection in investment law transgresses the princi-
ples of diplomatic protection and has brought about substantial
involvement of the private sector. Yet it remains an exception.
Normally, dispute settlement is limited to state-to-state constel-
lations, and the private sector has no direct say in it, while playing
an important role in instigating claims and international disputes.
The North American Free Trade Agreement (NAFTA) pioneered
dispute settlement in trilateral agreements,* largely based on the
GATT model.

Most international organizations are devoid of effective dispute
settlement. This is true of the IMF, the World Bank, WIPO, ILO,
and other U.N. organizations. While the International Court of
Justice in law has jurisdiction, it is interesting to observe that
hardly any cases have been brought in the fields of international
economic law beyond investment protection (Barcelona Trac-
tion,*° Elsi case®).

Dispute settlement is most advanced in the WTO. Developed bot-

tom-up since the 1950s in the GATT, dispute settlement gradu-
ally emerged as the legal instrument of dispute resolution codified
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and further developed by the 1995 Dispute Settlement Under-
standing of the WTO.4 Members are obliged to respond to com-
plaints brought against them in consultation and subsequent legal
proceedings before a panel and, on appeal, before the Appellate
Body. Findings of a panel can be refuted to the effect that they are
appealed on legal issues to the Appellate Body. The losing party
can lodge an appeal to the Appellate Body on questions of law,
but not on contentious factual issues. The winning party gener-
ally will defend the findings of the panel but has the possibility
of lodging a cross appeal, that is, of challenging selective findings
of the panel in its own right (cross appeals). The system does not
allow a member to reject a verdict of the Appellate Body that has
been submitted to the political Dispute Settlement Body, which
formally has to endorse the findings of panels and the Appellate
Body—except if there is consensus to the contrary (reverse con-
sensus) that necessarily also applies to the winning party. In the
more than 350 disputes submitted to the system since 1995, no
final finding has been rejected so far.

Members are obliged to implement the findings of the report,
that is, to withdraw measures or adjust the law. They are gener-
ally supposed to adjust legislation within 18 months. Members are
allowed to offer compensation instead. Compensation is not pecu-
niary, but entails reductions of market access restrictions, nor-
mally lowering tariffs, in order to reestablish an overall balance
of reciprocal trade concessions. Today, compensation in market
access is not generally of interest to the specific sector affected as
it does not bring about direct relief. Moreover, it does not entail
compensation for past harm. Lack of implementation triggers
proceedings to bring about the withdrawal of trade concessions
on the part of the winning party. If disputed, the amount of con-
cessions in dollar equivalents per annum is defined in arbitration.
Members are not entitled to suspend concessions except if autho-
rized in accordance with the rules of the WTO.

The WTO dispute settlement has evolved during the last 15 years
as the most effective and efficient system of dispute resolution
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available in international law. It has a high rate of compliance.# In
most cases, governments are able and willing to comply with the
rulings, sharing a common interest in avoiding further tensions
and trade restrictions. Implementation has been difficult only in
a few cases that were politically sensitive and inherently involved
national parliaments. For example, the European Union persis-
tently refused to implement the findings of the Hormones case,5°
or the GMO case,>* while the United States persistently failed to
change its laws on anti-dumping (zeroing).5> By and large, how-
ever, WTO rulings are being respected, albeit grudgingly, even by
national legislators. Thus, the U.S. Congress changed tax legisla-
tion, following the ruling in United States—Tax Treatment for
“Foreign Sales Corporations,” and removed, albeit not to the
full extent, subsidies (tax breaks) granted to U.S. companies oper-
ating abroad. The United States furthermore changed policies
relating to the importation of reformulated gasoline,> remedying
violations of national treatment, and also its policies relating to
imposing the use of turtle-saving devices in the shrimp industry
of other countries.

The WTO dispute settlement system offers equal procedural rights
to all members alike. It has been mainly used by larger countries,
as these countries also have at their disposal sufficient retaliatory
power due to their market size. Smaller countries, if they win a
case, do not have the possibility of imposing effective sanctions
that could support compliance by the losing party. Efforts to
bring about collective sanctions allowing for coalitions of affected
smaller countries have not been properly discussed so far. Also,
the system has been limited to pro-future remedies: It does not
offer the basis of financial compensation and damages. In practi-
cal terms, the system allows countries to violate the law without
substantive costs and to simply abolish a measure once it has been
ruled inconsistent with international law. Despite ambitious time
frames, it normally takes two to three years to fully adjudicate a
case in the WTO. In the field of trade remedies—that is, safeguard
measures, countervailing duties to subsidies, and anti-dumping—
the lack of retroactivity undermines the WTQO’s effectiveness.
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The success of WTO dispute settlement raises issues of the bal-
ance of powers between legislative and adjudicative functions
in the process and life of the WTO. It has been argued that the
stalling of negotiations and active recourse to dispute settlement
have produced an imbalance that should be remedied.5® On the
one hand, it has been suggested that the role of dispute settlement
be reduced and adjusted to the more modest role of lawmaking in
negotiations and traditional perceptions of state sovereignty.>” On
the other hand, it is argued that reform of the negotiating process
is required, including weighted voting, in order to bring about
proper avenues for legislative response to case law and the judi-
cial function of the WTO.5® The latter view is closely related to the
effort to strengthen the constitutional functions of international
law and to provide a framework able to cope with the challenges of
a globalizing and highly interdependent world economy.

In conclusion, the WTO model of dispute settlement, emerg-
ing bottom-up and case-by-case before it was codified, offers
an important model to consider in other areas of international
economic law.

Monitoring and Surveillance

In general

International economic law has a variety of mechanisms to moni-
tor the implementation of obligations, short of dispute settlement.
These mechanisms essentially consist of reporting requirements,
which in turn are differently shaped in terms of process and partic-
ipation of third parties and international organizations. Reporting
requirements are not present in all of the organizations. Bilateral
investment agreements do not contain reporting requirements.
Reporting is limited to services offered by OECD and UNCTAD,
mainly to the benefit of the information of private investors. WIPO
does not require countries to regularly report on the evolution of
intellectual property rights while reporting is the main and practi-
cally the sole tool to monitor implementation of labor standards.5
The same is true for the OECD with its country-based reports,
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and country-specific reports in financial institutions.®® Reporting
obliges governments to assess the state of play and to coordinate
work among different departments, which is useful as a fact-finding
exercise in its own right. Obligations in WTO are discussed below.
Reporting in economic institutions is generally reliable and backed
by economic factors and analysis. It enhances domestic awareness
of problems, and exposes countries to scrutiny within international
organizations. It offers a basis for naming and shaming policies,
exerting pressures to bring about changes in policy and law. It is an
important part of learning processes.

Trade policy review mechanism

Members of the WTO are obliged to submit periodically to a
review of their trade policy under the Trade Policy Review Mecha-
nism (TPRM). The four major trading powers (United States,
European Union, China, and Japan) are reviewed every two years
(alternating with an interim report). The countries ranking 5 to
20 are reviewed every four years, and other countries are subject
to review every six years.® The Trade Policy Review Body (TPRB)
bases its work on a report submitted by the member under review
and a report drawn up by the WTO Secretariat under its own
responsibility.®2 Member governments actively participate in pre-
paring the latter report, but findings are the sole responsibility
of the WTO Secretariat. Draft reports are discussed by the mem-
bership of the WTO in two sessions of the TPRB with a day in
between.* Members may ask additional questions and seek further
information.® The reports are important sources of information,
transparency, and consultation.

r. Paragraphs 8 to 15 of the Rules of Procedure for Meetings of the Trade Policy Review Body (WTO
Document WT/TPR/6/Rev.2).

s. Paragraph 15 of the Rules of Procedure for Meetings of the Trade Policy Review Body reads: “Replies
by the Member under review should be distributed in writing; advance questions submitted by the
two-week deadline before the start of the TPRB review should be answered in writing by the Member
under review by the start of the meeting. Questions posed subsequently should be answered, to the
extent possible, before the start of the second session of the meeting. Questions left unanswered at
the end of the second session should be answered in writing no later than one month after the meeting
with some latitude in the Chair’s discretion for Members reviewing a very large number of questions”.
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Experience, however, shows that the schedule and pace for trade
policy reviews adopted at the end of the Uruguay Round is overly
ambitious. The requirement to report on the four main trading
nations every two years runs the risk of deterioration and routine.
The large number of parallel reporting activities required by the
four- and six-year schedules run the risk of overburdening the
Secretariat and the delegations. In fact, active participation of del-
egations and interest in following reporting and discussions can
be observed only to exist with regard to major markets, while oth-
ers are essentially left on their own. It is evident that less would be
more, and it would be beneficial to extend the time periods to be
covered by these trade policy reviews.

It is difficult to assess the effectiveness of the TPRM at the pres-
ent stage. There are no data available indicating to what extent
governments take up, or fail to take up, problems identified by the
TPRM and to what extent they respond to naming and shaming in
the WTO. While the member under investigation will not openly
draw attention to legal inconsistencies and difficulties in trade
policy, problems identified often will be internally addressed
and offer an opportunity to remedy the situation without being
exposed to dispute settlement.®

Outside the WTO, reporting has been most effective in the field
of labor rights.® The NAFTA side agreement on labor relations,
the North American Agreement on Labor Cooperation (NAALC),
is essentially built on reporting and consultation among govern-
ment departments with a view to triggering mutual advice and
educational processes.® Instead of taking up adversarial dispute
settlement, a matter is introduced for discussion and the effort
made to bring about common progress in educational programs
and efforts, including industries affected. The NAALC model
shows interesting features that should be further studied in the
context of climate change. Unlike dispute settlement, the NAALC
model avoids confrontation but reinforces cooperation toward a
common goal of realizing essential labor standards in all the coun-
tries participating. By 2009, more than 50 trilateral cooperation

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 147

programs on labor were being implemented among the Parties.
They included conferences, seminars, and technical cooperation
and focused on labor relations, occupational safety and health,
workplace ethics, and work development.®® Judicial dispute reso-
lution (based on the WTO model) is limited to selected areas and
includes child labor, minimum wage, and health and safety issues.
For other issues, resolution is essentially limited to consultation
mechanisms. These entail different stages ranging from public
submission to the national offices of labor, consultations, public
reporting, ministerial consultation, evaluation in a committee of
experts, and discussion at the ministerial level.5”

Multilevel Governance

In many respects, international economic law forms part of what
today is increasingly called multilayered or multilevel gover-
nance.®® The classical function of international economic law is to
contain the nation state. The role of law is to prevent or remedy
state failure, for example, discrimination against foreign prod-
ucts that, in the domestic political process, is brought about in
response to the pressure of domestic lobbies and interests. Inter-
national law assumes the function of representing those not suf-
ficiently represented in the political process. In that respect, its
role is comparable to that of human rights.

In this philosophy of containment or embedded liberalism, allo-
cation of regulatory powers to appropriate levels is key. Impor-
tant lessons can be learned from trade and tariff negotiations.
Taxation is normally a matter exclusively pertaining to domestic
law. It is the epitome of national sovereignty.® Tariffs are the
only area in taxation where rates are negotiated internationally.
Prior to the GATT and WTO, tariffs were essentially set unilat-
erally or within bilateral agreements.” The shift to the multilat-
eral level in setting tariff rates in negotiations that are subject to
MFN completely changed the political economy of tariff policy.
While previously, the matter was of importance to importers and
domestic producers only, it became a prime interest to exporters,
too, as negotiations equally addressed tariff rates abroad, defining
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market access rights. The overall reduction of tariff rates on indus-
trial goods from approximately 40 percent to 4 percent during the
past 50 years was possible because of this effect. It would never
have happened if tariffs had continued to be defined unilaterally.
The example and experience of tariffs can be extrapolated to other
regulatory areas, in particular addressing nontariff barriers and
services. Common minimal standards are agreed to, taking into
account limitations of national sovereignty, because the commit-
ment equally translates into enhanced market access and legal
security abroad. These standards lock in levels of liberalization
achieved and thus assume a constitutional function. Domestic
legislation needs to take these commitments into account and
help to prevent outright protectionist policies, often supported by
lobbies and majorities, from prevailing. These commitments are
necessarily located at the level of international law. They inform,
monitor, and control domestic law, although the impact of inter-
national law is subject to constitutional law doctrines and greatly
varies among countries.

Conclusions

Summary findings

As depicted in this chapter, international economic law essentially
deals with market access and conditions of competition on mar-
kets. Trade and investment law and policies, labor standards, and
monetary issues essentially serve the goals of reducing or elimi-
nating discrimination that favors domestic producers and prod-
ucts in protectionist terms that are detrimental to welfare and
economic growth, while respecting legitimate policy goals, such
as the protection of the environment. The main interest in engag-
ing in commitments is based on the pursuit of enhanced market
access and the establishment of stable and fair conditions of com-
petition for domestic operators, exporters, and investors alike. To
achieve these goals, concessions are taken into account at home.
Ideally, free trade and the reduction of trade barriers is a matter
of self-interest, but it is rarely undertaken without external pres-
sure and the prospect of achieving better conditions for exports
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abroad. Thus, international economic law is essentially informed
by a mercantilist philosophy of reciprocity.” Legally, MFN obli-
gations exclude policies of reciprocity within given commitments
and are subject to a number of exceptions. Politically, however, the
balance of concessions and commitments is an essential prerequi-
site to the process of negotiations. Package deals only materialize
if such a balance is achieved among the major trading nations.

Experience in international economic law shows that bottom-
up processes, consensus building with critical mass, and pack-
age deals have been most successful in bringing about new legal
disciplines in the field over time. Regimes operating within the
constitutional framework of an international organization, leav-
ing space for developments to occur step by step, offer better
prospects of coherence than purely bilateral avenues. Dispute
settlement mechanisms play an important role in verification and
enforcement of rights and obligations. Reporting is often the only
means of verification where formal dispute settlement is lacking.
These qualities are best developed within the WTO. Ever since the
GATT was established in 1947, international trade regulation has
been able to pragmatically adjust to new challenges and to develop
with a view to liberalizing trade and bringing about more equal
conditions of competition for imported goods and services. The
structure offers a framework for a long-term process. Whether
the system is able to develop successfully in a multipolar world is
an open question, and challenges in decision making need to be
addressed in the coming years.

Possible lessons

The fundamental constellation of reciprocal and mercantilist
economic and trade policies raises the question to what extent
lessons can be learned from the field for environmental law and
areas subject to the global commons. Climate-change mitigation
essentially does not respond to the incentives of reciprocity. Com-
mitments to reduce carbon emissions by one member automati-
cally translate into an advantage to all countries alike. They do not

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 150

imply incentives for reciprocal commitments. In practical terms,
free riding is abundant.t

Thus, the question arises to what extent the fundamentals of
international economic law can be applied to and translated into
environmental law dealing with the global commons. To what
extent are policies and rules developed under philosophies of
reciprocity suitable for environmental law? To what extent can
the experience of international economic law, in particular trade
regulation, inspire a future framework for climate change mitiga-
tion and adaptation?

In my view, the philosophy of the package deal, critical mass,
gradual consensus building in concentric circles, graduation, and
open-ended negotiations within a constitutional framework that
is subject to dispute settlement and is designed to serve multilevel
governance offers the best chances for framing climate change
negotiations, given the past record. Static, top-down approaches
seeking comprehensive regulation are more difficult to achieve
and, where achieved, face problems of implementation and veri-
fication. Reporting, naming, and shaming are particularly impor-
tant to the extent that effective legal dispute resolution cannot be
reached at the end of the day. It is a matter of identifying those
elements that need to be addressed globally and those that should
be left decentralized and open to different modes and avenues
of implementation within national or regional governments.
The experience of international economic law teaches us to
address the problem in terms of multilevel governance, looking
at the international, regional, and national system in a compre-
hensive manner, yet abstaining from seeking unduly centralized
top-down solutions.

t. Roberts and Parks argue that diffuse reciprocity to support long-term cooperation with developing
countries would aggressively support Southern interests within the international economic regimes,
see: Bradley C. Parks and J. Timmons Roberts, Climate Change, Social Theory and Justice in Theory,
Culture and Society 27:134 (2010).
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Whether or not the model of international trade regulation can be
applied to climate-change mitigation and adaptation depends on
the possibility of linking common goods with particular interests
of states. Climate and trade regulation share a common trait in that
they each are about producing an important public good. Climate-
change mitigation, adaptation, and communication are about
securing the long-term viability of this planet, of human welfare,
and providing security and stability for future generations. Trade
regulation shares some of these traits in providing market access,
predictability, and stable legal relations based on international
law. The difference is that improving the global climate does not
entail specific benefits to countries, and thus incentives beyond
climate change need to be created so as to attract commitments
and participation in a global system aiming at stabilizing the cli-
mate in the coming decades. Therefore, incentives to participate
need to be developed that show clear advantages comparable to
those of market access, in terms of securing benefits and legal
security. Participation in a global system of carbon mitigation
therefore should be linked with benefits and advantages for those
participating: Such benefits can be found in financial contribu-
tions and transfer of technology both in climate-change mitiga-
tion and adaptation. The latter, in particular, is of key importance
as low carbon-emitting countries are disproportionally affected by
climate change and exposed to the need for adaptation in agri-
culture, habitation, and disaster relief. Importantly, members of
the multilateral system will benefit from an agreed abstention
from taking unilateral trade measures (carbon tariffs and border
tax adjustment) otherwise permissible under WTO law in order
to offset carbon leakage as they, in return, pledge to comply with
agreed standards of performance and abatement. Trade policy, in
the final analysis, offers a powerful incentive to countries to join
a multilateral framework addressing carbon-emission reduction
and taking concerted measures relating to climate adaptation.

Beyond trade and environment

The philosophy of package deals, however, begs the question
whether linkages of climate change mitigation and adaptation
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need not be extended beyond related environmental issues, sup-
porting climate change adaptation and trade regulation. Link-
ages to further policy and regulatory fields should be explored in
identifying national interests that will trigger interest in joining
a multilateral system addressing carbon reduction and offering
support in climate change adaptation. The main concern of all
countries alike in addressing international commitments is com-
petitiveness and the impact on social and economic development.
These concerns need to be taken into account and translated into
ways of addressing issues beyond trade and environment, such
as education, migration, competition, and investment. The chal-
lenge of climate change is unprecedented, and no field of interna-
tional law, including trade, offers a sufficiently broad and complex
approach based on which the matter can be successfully taken up.

Possible ways forward

The challenge of climate change requires rethinking the func-
tional traditions of international law and organizations. Problems
can no longer be solved by working in isolated spheres address-
ing narrowly defined specific issues in specialized agreements.
The challenge of climate change requires a new grand bargain for
which a number of key issues need to be institutionally pooled.
Climate change mitigation, adaptation, trade, investment, mon-
etary affairs, competition, migration, education, and related
human rights may offer a sufficiently broad critical mass to be
addressed in a package deal. Climate change needs to be perceived
as a global economic problem and thus one of international eco-
nomic law and policy in a broad sense.

The main challenge, therefore, is how these different areas can
be brought together to the extent necessary and then to work
with a bottom-up process in international negotiations. It is sug-
gested that it would be best to separate climate change mitiga-
tion, adaptation, and communication. While the former entails a
relatively small group of countries that are the main emitters, cli-
mate change adaptation requires a broader forum as many more
countries are affected. Finally, climate change communication is
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common to both and needs to be strengthened both in mitigation
and adaptation.

Mitigation

Consensus should be built in concentric circles, starting with
discussions and negotiations among the main carbon-emitting
countries. A grouping comprising the largest emitting economies
needs to be formed. It should be asked whether this effort is best
undertaken within the G-20, or whether a special initiative should
be formed. The group would be called upon to address problems
of competition and potential distortions induced by climate-
change mitigation policies in domestic law and how this should
be addressed in international relations and law. It will require
the involvement of heads of state in order to secure appropri-
ate policy coordination among different fields. It is a matter of
finding appropriate avenues to reduce carbon emissions without
fundamentally affecting established competitive relationships in
the world economy. Discussions need to define which principles
call for common standards and which elements and instruments
should be left decentralized in line with the doctrine of multilevel
governance. A mechanism to account for and recognize efforts
undertaken in domestic law should be developed, irrespective of
international commitments." The same is true for commitments
made in bilateral agreements. These efforts could eventually be
bound and scheduled within the multilateral system in a way
comparable to tariff and service commitments in the WTO. A sys-
tem of credits or bonuses could be developed that countries may
invoke in addressing other policy areas where they are in need of
third-party commitments. Contributions to the global public good
need to be recognized and made more visible.

u. For example, CH4 emission constraints could be regulated independently of CO,, see: Marcus
C Sarofim, Climate Policy Design: Interactions among Carbon Dioxide, Methane, and Urban Air
Pollution Constraints (Massachusetts Institute of Technology, Ph. D. Thesis, 2007); C A McAlpine
et al., More than CO,: a broader paradigm for managing climate change and variability to avoid
ecosystem collapse in Current Opinion in Environmental Sustainability, 2, 334-6 (2010).
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Adaptation

It should be recognized that the problems arising under climate
change adaptation are of a different nature. They primarily affect
developing countries, while mitigation is a matter facing indus-
trialized and emerging economies. Adaptation essentially entails
measures of structural adjustment, agricultural and water poli-
cies, relief, and migration. Adaptation measures entail addressing
food shortages and the pricing of commodities. Such measures
should be taken up in parallel, and linkages with climate-change
mitigation should be made only at a later stage. Thresholds relat-
ing to carbon emission need to be developed by which future
support for climate-change adaptation will be linked and made
conditional upon participation in an international system com-
mitted to carbon reduction. Countries below the standard should
be entitled to assistance in climate-change adaptation. Countries
beyond the threshold should be supported, provided they join the
global system to abate future carbon emissions.

Communication

Finally, it is important to develop strategies of climate-change
communication. Properly informing the public about the chal-
lenges ahead is a prerequisite to generating sufficient domestic
support and acceptance of climate-change mitigation and adapta-
tion measures. Thus, human rights concerns go beyond the right
to food and shelter and also need to include freedom of informa-
tion and of expression in countries around the world. Dissemi-
nation of educational programs and support in schooling with a
view to informing and educating the public will create the neces-
sary conditions to bring long-term voluntary contributions to the
global climate as a public good of humankind.

02,
Q,i& WORLD RESOURCES INSTITUTE



Building International Climate Cooperation | 155

CHAPTER 3 GLOSSARY

Accession to the WTO: The act of becoming a member of the WTO; signing on to its
agreements. New members have to negotiate terms, both bilaterally with individual WTQO
members and multilaterally, so as to convert the results of the bilateral negotiations in
such a way that they apply to all WTO members, and implement domestic legislation and
institutional reforms that are needed to meet WTO obligations. Negotiations are limited to
ensuring that the acceding member can meet its membership obligations.

Ad valorem tariff: A tariff rate charged as percentage of the price or value of the
goods to be exported or imported.

Bilateral agreement: An agreement between two countries setting out the condi-
tions under which trade between them will be conducted. See also, Bilateralism.

Bilateral Investment Treaties (BITS): A name given by many countries to their
investment promotion and protection agreements. See also, Bilateralism.

Bilateralism: A preference for conducting trade negotiations mainly through bilateral
trade negotiations. Bilateralism assumes that results are more easily obtained if only
two parties are involved, partly because economic and political pressure would be
less diluted.

Bound tariff: A tariff that a WTO member undertakes not to exceed. See also,
Tariff binding.

Concessions: The lowering of or removal of tariffs generally at the request of
another WTO member. See also, Schedule of concessions.

Consensus: The usual method for making decisions in the WTO. It is provided for in
Article IX of the Marrakesh Agreement Establishing the World Trade Organization as a
practice adopted from GATT 1947. Consensus is reached if no member present at the
meeting when the decision is being made formally objects to the proposed decision.

Customs union: An area consisting of two or more individual economies or customs
territories that remove all tariffs or apply a common tariff between or among them-
selves (for example, the European Union).

Developed countries: Usually applied to the OECD member states, conveying economi-

cally and socially advanced countries. Sometimes developed countries are collectively
referred to as the North because most of them are located in the northern hemisphere.
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Developing countries: An imprecise term based as much on economic and social
foundations as on political perceptions and aspirations. Developing-country status is
mainly self-declared; no objective standards exist for it, compared to the developed
and least developed countries.

Doha Agenda: the sum of issues arising from the Doha Ministerial Conference in
November 2001. Development issues are dominant in the agenda, and developed
countries have also committed themselves to assist developing countries in capacity-
building initiatives.

Doha Development Round: Also the Doha Ministerial Conference; the WTO minis-
terial Conference held in Doha, Qatar from 9 to 13 November 2001. It resulted in a new
round of multilateral trade negotiations. It is referred to as the Development Agenda be-
cause development and capacity-building issues are predominant in the negotiations.

Enabling clause: One of the outcomes of the Tokyo Round of negotiations, this
clause allows developed WTO members to take action favoring developing countries
without according the same treatment to other members. See also Tokyo Round.
Everything But Arms: A European Union initiative for duty-free and quota-free access to
all products except arms originating from least developed countries. It took effect as of
March 5, 2001, for all products including sensitive ones like sugar, rice, and bananas.

FAO: U.N. Food and Agriculture Organization, established in 1945 as a specialized
U.N. organization aimed at ensuring food security and raising levels of nutrition and
standards of living for member states.

FDI: Foreign direct investment, as defined by the IMF, is the direct investment that

is made to acquire a lasting interest in an enterprise operating in an economy other
than that of the investor, the investor's purpose being to have an effective voice in the
enterprise’s management.

Free riding: A casual term used to imply that a country that does not make any trade
concessions profits nonetheless from tariff cuts and other concessions made by other
countries under the MFN principle.

Free trade zone: Also known as free trade area. Trade within the group is duty free
but members set their own tariffs on imports from non-members (for example, NAFTA,
which includes the United States, Canada, and Mexico). The zones are defined areas
called export processing zones normally near transportation nodal points and desig-
nated by governments for duty-free import of raw materials or manufacturing compo-
nents intended for further processing or final assembly and their re-export afterward.
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G-7: The group of seven leading industrial countries: Canada, France, Germany, Italy,
Japan, the United Kingdom, and the United States.

G-8: G-7 plus Russia.
G-10: G-7 plus Belgium, Netherlands, Sweden, and Switzerland.

G-20: The Group of 20 (G-20) finance ministers and central bank governors, estab-
lished in 1999 to bring together systemically important industrialized and developing
economies to discuss key issues in the global economy. The G-20 promotes open
and constructive discussion among industrial and emerging-market countries on key
issues related to global economic stability. Members include Argentina, Australia,
Brazil, Canada, China, the European Union, France, Germany, India, Indonesia, Italy,
Japan, Mexico, Russia, Saudi Arabia, South Africa, the Republic of Korea, Turkey, the
United Kingdom, and the United States.

GATS Agreement: The WTO's General Agreement on Trade in Services.

GATT disciplines: Rules provided for under the General Agreement on Tariffs and
Trade governing trade in goods by member countries. GATT has been superseded as
an international organization by the WTO. An updated general agreement is now the
WTO Agreement Governing Trade in Goods. GATT 1947, the official legal term for the
old (pre-1994) version of the GATT; GATT 1994, the official legal term for the new
version of the general agreement, incorporated into the WTO, and including GATT
1947. The two main principles in the GATT are those of national treatment and MFN
treatment—collectively referred to as the principle of nondiscrimination.

Generalized System of Preferences (GSP): Programs by developed countries
granting preferential tariffs to imports from developing countries.

Graduation: Removal of tariff preferences accorded to developing countries under
the GSP because a country has exceeded a certain level of per capita GDP. The
doctrine of graduation, instead, calls for introducing differential treatment of develop-
ing countries on the basis of economic indicators within a given agreement, allowing
countries to phase in rights and obligations.

ILO: International Labour Organization

Kennedy Round: The sixth round of the GATT negotiations held from 1963 to 1967.
Least Developed Countries (LDCs): Group of countries designated as such on the
basis of per capita GNP, life expectancy at birth, per capita calorie supplies, combined
primary and secondary education enrollment ratios, adult literacy rates, share of

manufacturing GDP, share of employment in industry, per capita electricity consump-
tion, and export concentration ratio.
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Market access: The extent to which a good or service can compete with locally
made products in another market.

Members: WTO governments (first letter capitalized, in official WTO style).

Most-favored nation treatment (MFN): The principle of not discriminating
between one’s trading partners. Provided for under GATT Article I, GATS Article Il and
TRIPS Article 4).

Multilateralism: An approach to the conduct of international trade based on cooper-
ation, equal rights and obligations, nondiscrimination, and the participation as equals
of many countries regardless of their size or shares of international trade.

NAALC: North American Agreement on Labor Cooperation.

NAFTA: North America Free Trade Agreement; Members include the United States,
Canada, and Mexico. See also, Free trade area.

National treatment (NT): The principle of giving others the same treatment as
one's own nationals.

Nontariff measures: Measures not involving tariff rates, such as quotas, import
licensing systems, sanitary regulations, prohibitions, etc. Same as nontariff barriers.

Non-violation: A situation where a party to a multilateral trade agreement under the
WTO acts according to the legal provisions of the agreement but still manages to nul-
lify and impair the rights of another party through its actions.

Nullification and impairment: Damage to a country’s benefits and expectations
from its WTO membership through another country’s change in its trade regime or
failure to carry out its WTO obligations.

OECD: Organisation for Economic Co-operation and Development. Sometimes
referred to as the rich-country club.

Package deal: See also single undertaking.

Preferential trade arrangements: Arrangements under which a party agrees,
either unilaterally or as a result of negotiations, with one or more other parties to
grant preferential treatment in trade in goods or services. The rules for establishing
such arrangements are subject to reasonably precise WTO rules although developing
countries have more flexibility.

Protectionism: A climate of economic policy formulation that sees merit in prevent-
ing the exposure of domestic producers to the rigors of the international market.
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Protocol of Accession: The instrument that sets out terms and conditions by which
a country becomes a member of the WTO. Also called Protocol and Accession.

Protocol: A treaty drafted to supplement another treaty and sharing the same legally
binding quality. A protocol must be consistent with its parent treaty.

Protocols: Additional agreements attached to the GATS. The Second Protocol deals
with the 1995 commitments on financial services. The Third Protocol deals with
movement of natural persons. The Fourth Protocol deals with telecommunications,
and the Fifth Protocol deals with financial services.

Quantitative Restrictions (QRs): Specific limits on the quantity or value of goods
that can be imported (or exported) during a specific time period.

Reciprocity: The practice in the WTO by which governments extend similar conces-
sions to each other. See also, concessions.

Schedule of concessions/commitments: List of bound tariff rates negotiated un-
der the WTO setting out the terms, conditions, and qualifications under which goods
may be imported. See also, concessions.

Services commitments: Commitments or concessions made in key economic
activities such as telecommunications, banking, insurance, land and water transporta-
tion, entertainment, aviation, and education.

Single undertaking: A guiding principle in the framework of multilateral trade
negotiations. It refers to the requirement that WTO members must join all the agree-
ments administered by it.

Special and differential treatment (S&D, SDT): Special treatment given to
developing countries in WTO agreements. Such treatment can include being granted
longer periods to phase in obligations and more lenient obligations.

Tariff binding: A commitment not to increase a rate of duty beyond an agreed
level. Once a rate of duty is bound, it may not be raised without compensating the
affected parties.

Tariff lines: A product as defined in lists of tariff rates. Products can be subdivided,
the level of detail reflected in the number of digits in the harmonized system code
used to identify the product.

Tariffication: Procedures relating to the agricultural market-access provision in
which all nontariff measures are converted into tariffs.
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Tariffs: Customs duties on merchandize imports. Levied either on an ad valorem
basis (percentage of value) or on a specific basis (e.g. US$7 per 100 kg). Tariffs give
price advantage to similar locally produced goods and raise revenues for the govern-
ment.

Tokyo Round: The seventh round of GATT negotiations, which took place between
1973 and 1979.

Trade Policy Review Body (TPRB): The general council operating under special
procedures for meetings to review trade policies and practices of individual WTO
members under the TPRM.

Trade Policy Review Mechanism (TPRM): A mechanism for review of WTO
members’ trade policies and practices. The mechanism was established in 1988 and
was aimed at the smoother functioning of the multilateral trading system. See also,
Trade Policy Review Body.

TRIPS agreement: The Agreement on Trade-Related Aspects of Intellectual Property
Rights.

UNCTAD: United Nations Conference on Trade and Development.
Unilateral action: See Unilateralism.

Unilateralism: The action of lowering tariffs or removing other impediments to trade
unilaterally without the expectation of reciprocal action by others.

Uruguay Round: Multilateral trade negotiations launched at Punta del Este, Uru-
guay, in September 1986, concluded in Geneva in December 1993, and signed by
ministers in Marrakesh, Morocco, in April 1994.

WIPO: World Intellectual Property Organization. The main intergovernmental organi-
zation responsible for the protection of intellectual property rights within its member
states.

WTO Ministerial Conference: A conference composed of the representatives of all
WTO members at the ministerial level. The conference meets at least once every two
years and has the authority to make decisions on all matters under WTO jurisdiction.

WTO: World Trade Organization. Established in 1995, successor to the GATT

1947. The intergovernmental organization responsible for international relations trade
among its members.
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Zeroing: An investigating authority usually calculates the dumping margin by finding
the average of the differences between the export prices and the home market prices
of the product in question. When it chooses to disregard or put a value of zero on
instances when the export price is higher than the home market price, the practice is
called zeroing. Critics claim that this practice artificially inflates dumping margins.
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BUILDING INTERNATIONAL
CLIMATE COOPERATION

Lessons from the weapons and trade regimes
for achieving international climate goals

The challenge of climate change is that solutions must engage every country that
contributes to greenhouse gas emissions, as well as every country that suffers
from the impacts. Currently, this challenge is mostly managed in an all-issues-on-
the-table United Nations negotiating forum that must balance the interests of 195
parties, a necessarily complex and slow-moving process. While work toward a
unifying agreement will continue, prudence suggests also investigating new ideas
and additional forums.

Building International Climate Cooperation considers lessons from other global
endeavors that, like climate change, require comprehensive international action.
Do those regimes offer lessons for those who seek to mitigate the climate crisis?

This volume explores this question by examining two such areas where consid-
erable experience has been gained in reaching agreements, developing institu-
tions, and ensuring efficacy. The first, control of weapons of mass destruction, is
a field relatively unknown in the climate change world. The second, multinational
economic agreements, is more familiar ground but warrants deeper examination.
Although society has yet to “solve” its weapons and economic challenges, notable
progress has been made in both areas, and thus they offer valuable insights for
improving our efforts to address climate change.
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