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ALIGNING COMMITMENTS: PUBLIC PARTICIPATION,
INTERNATIONAL DECISION-MAKING, AND THE ENVIRONMENT

BY CRESCENCIA MAURER, WITH SUZANNE EHLERS AND ANDREW BUCHMAN

I. INTRODUCTION

Why is public participation in interna-
tional environmental decision-making
important? Aren’t most environmental
problems managed nationally or locally?
Don’t governments adequately repre-
sent the interests of their citizens in
regional or international forums such as
the North American Free Trade Agree-
ment or the World Bank? Over the last
20 years, public authorities at both na-
tional and local levels, civil society coa-
litions, social scientists, and scientific
experts in many countries have recog-
nized the value of public participation
in decisions about how to manage natu-
ral resources and reverse environmen-
tal degradation (Petkova et al., 2002;
World Resources Report, Forthcoming
2003; Beierle and Cayford, 2002). This
recognition took official form at the
1992 Earth Summit in Rio de Janeiro,
Brazil, when 172 governments agreed
to make their national environmental
decision-making more open and partici-
patory. This commitment is known as
Principle 10 of the Rio Declaration. (See
Box 1.)

Despite the evolution of thinking about
the value of public participation in na-
tional and local decision-making, there
has been significantly less discussion of
commitments to public participation in
bilateral, regional, and multilateral de-
cision-making forums (Bernasconi-

BOX 1

Principle 10

The Rio Declaration

Environmental issues are best handled
with the participation of all concerned citi-
zens at the relevant level. At the national
level each individual shall have appropri-
ate access to information concerning the
environment that is held by public authori-
ties including information on hazardous
materials and activities in their communi-
ties; and the opportunity to participate in
decision-making processes. States shall fa-
cilitate and encourage public awareness
and participation by making information
widely available. Effective access to judi-
cial and administrative proceedings in-
cluding redress and remedies shall be pro-
vided.

Source: United Nations Conference on Envi-
ronment and Development (UNCED). 1992.
“Principle 10.” Rio Declaration on Environ-
ment and Development. Online at http:/
www.unep.org/unep/rio.htm (March 25, 2003).

Osterwalder and Hunter, 2002). Specifi-
cally, when and how can an individual
gain access to information about deci-
sions by international organizations that
affect the quality of both the global and
local environment? How can individu-
als contribute to such decision-making,
or seek remedy for decisions negotiated
outside of their domestic spheres? (See
Box 2.)

A threshold concern is whether greater
transparency and public participation in
international decision-making arenas

are sufficient to ensure that member
governments—and the international
processes they support—pay adequate
attention to environmental and social
equity issues. A subsequent concern is
whether attention to these issues results
in tangible improvements in environ-
mental conditions and/or social equity.
There is limited empirical evidence
linking public participation and measur-
able, concrete improvements in envi-
ronmental quality. But there is compel-
ling evidence of the value-added pro-
vided by civil society advocacy and pub-
lic participation in multilateral environ-
mental decision-making and in other
political spheres. By facilitating partici-
pation processes that grant greater de-
cision-making power to civil society or-
ganizations, international institutions
arguably stand a better chance of reduc-
ing inequalities, contributing to sustain-
able and equitable development, and
ensuring that programs and policies
benefit the poorest and most excluded
stakeholders (Bank Information Center,
2002a).

Many studies show that civil society and
advocacy groups can increase the ac-
countability of international institutions
to their stakeholders. Such reform has
been accomplished through many
means, including lobbying member gov-
ernments, documenting the negative
social and environmental consequences
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Why Public Participation is Important: Global Decision-Making Impacts the Local Environment

When global agreements and institutions are
developed to address global problems, when
and where do domestic constituencies come
into the mix? Why are member governments
criticized for not adequately consulting na-
tional civil society groups when it comes to
international negotiations and processes?
Listed below are three examples of decisions
reached at the global level that impact local
populations and often nullify national laws.

At the World Trade Organization (WTO), the
General Agreement on Trade in Services
(GATS) aims to liberalize a broad range of
service sectors—from health and education
to libraries and architecture—by removing
restrictions and regulations that could poten-
tially be barriers to trade. Decisions taken
by governments at all levels, from national
to local, are now subject to the mandates of
this international agreement, whose implicit
intent is to limit governments” ability to pro-
vide and regulate services. Critics argue that
national and municipal regulatory efforts,
including environmental laws and regula-
tions, are effectively threatened under GATS.

At the World Bank, the Chad-Cameroon Pe-
troleum Development and Pipeline Project,
financed in part by the International Devel-

opment Association, the International Bank for
Reconstruction and Development, and the In-
ternational Finance Corporation, aims to de-
velop the oil fields in southern Chad and con-
struct a 1,070-kilometer pipeline to Cameroon’s
Atlantic coast. Critics have argued that the pipe-
line would run through ecologically fragile for-
ests, in addition to displacing indigenous
peoples and/or worsening their living conditions
in both countries. Approved in June 2000, the
project has been the subject of a report by the
Inspection Panel on the pipeline’s compliance
with existing World Bank Group safeguard poli-
cies. A second “Request for Inspection” was
filed September 2002.

In the United Nations Framework Convention
on Climate Change (UNFCCC), the Kyoto Pro-
tocol requires Parties to the Convention to re-
duce their domestic greenhouse gas emissions.
Ratified or accessed by nearly 100 countries,
this global agreement was brokered to address
the global problem of climate change, yet the
impacts and solutions are local. Within many
developing countries, there is concern about
the UNFCCC’s possible domestic economic
and social impacts, such as decreased invest-
ment opportunity, adaptation costs, and the risk
of environmental refugees. Many developing
countries claim inadequate representation and

participation at negotiations due to limita-
tions in financial resources, staffing, and ex-
perience.

Sources: Canadian Environmental Law Associa-
tion. 2001. “General Agreement on Trade in Ser-
vices.” Online at http://www.cela.ca/Intervenor/
26_2/26_2gats.htm (March 25, 2003).

Center for International Environmental Law. n.d.
“The Chad-Cameroon Pipeline Project Summary
of Concerns.” Online at http://www.ciel.org/Ifi/
chadcamsummary.html (March 25, 2003).

Center for Science and the Environment. n.d.
Climate Change Program: various documents.
Online at http://www.cseindia.org/html/eyou/cli-
mate/index_climate.htm (March 25, 2003).

Sinclair, Scott. 2000. GATS: How the World
Trade Organization’s New “Services” Negotia-
tions Threaten Democracy. Ottawa, Canada:
Canadian Center for Policy Alternatives.

World Bank. 2002. “The Chad-Cameroon Petro-
leum Development and Pipeline Project: Project
Overview.” Online at http://www.worldbank.org/
afr/ceproj/project/pro_overview.htm (March 25,
2003).

World Trade Organization. 2001. “The General
Agreement of Trade in Services (GATS): objec-
tives, coverage and disciplines.” Online at http:/
www.wto.org/englosh/tratop_e/serv_e/
gatsqa_e.htm (March 25, 2003).

of decisions taken by such institutions,
advocating for new political and social
norms, and monitoring these institu-
tions’ compliance with their own insti-
tutional policies or objectives (Fox and
Brown, 1998; Abouchar, 1997). Increas-
ingly, some civil society groups have
demanded greater accountability
through public protests at official gath-
erings of multilateral institutions, in-
cluding the World Trade Organization
ministerials, World Bank annual meet-
ings, and meetings among heads of state
of the eight largest (G-8) industrialized
economies. These protests symbolize a
growing crisis of confidence; many civil
society groups believe these decision-
making arenas have been captured by

economic elites and are essentially
closed to or fail to adequately represent
the interests of southern governments
or the wider public interest in industri-
alized countries (Bernasconi-
Osterwalder and Hunter, 2002).

International civil society groups have
also worked to forge relationships with
local or domestic civil society groups
(Wirth, 1998). These alliances have
forged innovative models for collabora-
tion, including joint responses to na-
tional environmental problems with glo-
bal or international consequences—
such as deforestation of biologically
important tropical forests, or the equi-
table development of genetic re-

sources—as well as the introduction of
new environmental management ap-
proaches to local problems (Meyer,
1996; Keese, 1998; Chartier and
Deleague, 1998).

Advocacy of new political and social
norms by non-governmental organiza-
tions (NGOs) has also contributed to
increased accountability at international
institutions. A norm is a standard of ap-
propriate or proper behavior for a com-
munity of actors or institutions, or a so-
ciety. In fact, it is their “prescriptive (or
evaluative) quality” that distinguishes
norms from other kinds of rules: norms
embody a quality of shared moral assess-
ment that sets them apart from simple
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rules of conduct, for example
(Finnemore and Sikkink, 1998). There
are numerous examples in the environ-
mental arena of norms shifting to en-
compass modified or new behavior,
among them the desirability of creating
international regimes to reverse the
degradation of global commons and the
relevance of good governance to the
effective management of natural re-
sources. When advocacy for new norms
succeeds, a critical mass of states or in-
stitutions internalizes new codes of con-
duct and behavior. This analysis ex-
plores whether policy development at
international organizations signals such
an evolutionary process with regard to
norms of public participation.

The analysis that follows provides an
overview of public participation policies
in three decision-making arenas or pro-
cesses: multilateral development bank
assistance and lending, negotiation of
multilateral environmental agreements,
and negotiation of trade and regional
economic policies. We conclude with an
assessment of which of these arenas (as
well as specific institutions within each
arena) has made the most progress in
making commitments to formally open-
ing its decision-making on the environ-
ment to public participation.

Although two of the three arenas evalu-
ated—multilateral development banks
and trade and regional economic policy-
making—are not directly concerned
with the environment, the development
strategies or policy reforms they intro-
duce have significant impacts on the
management of the environment and
natural resources. Likewise, the imple-
mentation of multilateral environmen-
tal agreements focuses on managing glo-
bal environmental problems, but has
wider implications for political and eco-

nomic choices in a domestic context. By
their nature, banks, international agree-
ments, and regional bodies are quite
different in purpose, organizational
makeup, and mode of operation. Yet as
decisions made in all three of these are-
nas can and do significantly enable or
constrain efforts to achieve sustainable
development, we believe a comparison
of these decision-making processes is
worthwhile and revealing.

II. ANALYTICAL FRAMEWORK

To assess the state of public participa-
tion in environmental decision-making
in these three arenas, we draw upon an
existing analytical framework both to
define public participation in environ-
mental decision-making, and also to
help select specific public participation
policies for evaluation. The basis for our
assessment is the United Nations Eco-
nomic Commission for Europe Conven-
tion on Access to Information, Public
Participation in Decision-making, and
Access to Justice in Environmental
Matters. This convention, known more
commonly as the Aarhus Convention,
entered into force October 30, 2001,
upon ratification by 16 European gov-
ernments. (See Box 3.)

For the purposes of this analysis, we
define effective public participation as
a process that enables the interested
public and affected parties to (a) access
information about the substance and
process of a decision; (b) provide sub-
stantive input into the development and
implementation of a decision; and (c)
seek legal remedy or compensation
when decisions violate environmental
policies, produce environmental dam-
ages, or prevent legitimate external par-
ties from accessing information or pro-
viding substantive input into a decision.'

For each of the three categories of in-
stitutions, a set of indicators was de-
signed to assess existing institutional
policy commitments to public partici-
pation. These indicators were organized
around the three main pillars of the
Aarhus Convention—access to informa-
tion, access to participation, and access
to justice. Some of the indicators evalu-
ate policies that address the transpar-
ency or openness to public scrutiny of
each institution’s decision-making pro-
cess. Others assess whether the institu-
tions or member states in these three
arenas have policies that solicit public
participation from national groups in
the negotiation or implementation of
international decisions.

This analysis of the incorporation of
Aarhus Convention principles in inter-
national environmental decision-mak-
ing must eventually be complemented
by a comprehensive review of practice,
which is beyond the scope of this pa-
per. Policies—or official, “on-paper”
commitments—are only meaningful to
affected stakeholders to the extent that
they are enforced or implemented. The
articulation of public participation poli-
cies, while constituting progress in
nearly every case, is not sufficient to
guarantee enforcement or implementa-
tion of such policies. Having formal poli-
cies in place can provide a useful means
for civil society and NGO advocacy ef-
forts to push for further improvement.
Therefore, the codification of public
participation policies, even if not yet
translated into practice, is still an im-
portant indicator of progress. The evalu-
ation that follows rests principally on the
existence or absence of public partici-
pation policies. Where relevant, we have
suggested additional sources of informa-
tion that might provide further discus-
sion of implementation when and where
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IOGM The Aarhus Convention

A decade ago, Principle 10 of the Rio Decla-
ration articulated global norms of public ac-
cess to environmental information, participa-
tion in decision-making, and access to judi-
cial and administrative recourse. A major
landmark in codifying these norms is the
Aarhus Convention, a multilateral agreement
negotiated under the auspices of the United
Nations Economic Commission for Europe
(UNECE). While a regional instrument, this
Convention is open to accession by non-
UNECE countries.

The Convention details measures countries
must take to ensure that citizens have access
to information, participation, and justice in
decisions that affect the environment. The
Convention’s preamble states that “adequate
protection of the environment is essential to
human well being and a basic human right,”
and “...that, to be able to assert this right and
observe this duty, citizens must have access
to information, be entitled to participate in
decision-making and have access to justice in
environmental matters...”.

The Convention is a notable accomplishment
for many reasons. First, its articles detail spe-
cific obligations of parties to the Convention,
and these provisions are binding. The Con-
vention also recognizes the procedural rights
of affected persons across national bound-
aries, and explores how such rights apply to
the procedural as well as substantive aspects
of environmental decision-making. The Con-
vention requires, for example, that parties
promote adoption of the Convention prin-
ciples in international environmental deci-
sion-making processes. By explicitly stating
the relevance of the Convention’s obligations

to these processes (Article 3.7) and calling
upon signatories to promote the
Convention’s application in these arenas,
international organizations to which Aarhus
signatories are members or parties will
come under increasing pressure to align
their policies and practices with the
Convention’s principles.

Although the Aarhus Convention does not
differentiate between access to information
and transparency explicitly, the
Convention’s articles recognize both these
concepts. In other words, a citizen should
be able to obtain information relevant to a
decision (access to information) and such
processes should be open to public scru-
tiny (transparency).

Sources: Petkova, Elena et al. 2002. Closing the
Gap: Information, Participation and Justice in
Decision-Making for the Environment. Washing-
ton, D.C.: World Resources Institute.

Petkova, Elena and Peter Veit. 2000. “Environ-
mental Accountability Beyond the Nation-State:
The Implications of the Aarhus Convention.”
Environmental Governance Notes. Washington,
D.C.: World Resources Institute.

United Nations Conference on Environment and
Development (UNCED). 1992. “Principle 10.”
Rio Declaration on Environment and Develop-
ment. Online at http://www.unep.org/unep/
rio.htm. (March 25, 2003).

United Nations Economic Commission for Eu-
rope (UNECE). 1998. “Convention on Access
to Information, Public Participation in Decision-
Making and Access to Justice in Environmental
Matters.” United Nations Treaty Collection.
Online at http://Awww.un.org/Depts/Treaty/col-
lection/notpubl/27-13eng.htm. (March 25,
2003).

it occurs. (For example, see Appendix
1, Post-Principle 10 Participation Com-
mitments.)

Participation in multilateral decision-
making has been scrutinized by a num-
ber of environmental advocacy and pub-
lic interest groups, including the Bank
Information Center (BIC, 2002a), the
Center for International Environmen-

tal Law (Bernasconi-Osterwalder and
Hunter, 2002), Greenpeace (Eddy,
2002), the International Center for
Trade and Sustainable Development
(ICTSD, 1999), the International Insti-
tute for Sustainable Development
(ITSD) (Mann and von Moltke, 1999 and
2002), the Third World Network
(Raghavan, 2000), and the World Wild-
life Fund (IISD and WWF, 2001),

among many others. For the most part,
analyses carried out by these organiza-
tions focus on public participation poli-
cies and practices of single institutions
or within a single decision-making
arena. A few studies, namely those of
IISD and ICTSD, have also analyzed
public participation across multiple de-
cision-making arenas. As an additional
contribution to the existing body of lit-
erature, we aim at a comparative analy-
sis by looking broadly at how a subset
of institutions in three international
decision-making arenas have articulated
commitments to public participation,
the consistency of their policies with
principles articulated in the Aarhus
Convention, and the degree to which
progress differs within and across these
arenas.

III. SURVEY OF POLICIES AND
OFFICIAL COMMITMENTS IN
KEY MULTILATERAL ARENAS

Multilateral Development
Banks

Multilateral Development Banks
(MDBs) are the largest public source of
development financing in the world
with combined lending of almost $40
billion in FY 2000, and as such bear a
significant share of responsibility for
setting the development agenda across
Latin America, Asia, Africa, and Cen-
tral and Eastern Europe (Bernasconi-
Osterwalder and Hunter, 2002). MDB
project loans and policy prescriptions in
developing countries are intended to
reduce poverty and encourage eco-
nomic development. In addition to these
primary and intended goals, though,
MDB loans and activities carry reper-
cussions, both in terms of environmen-
tal impacts and sustainable develop-
ment. Regional transportation plans,
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agribusiness and irrigation projects,
hydroelectric dams, and oil and gas de-
velopment—all examples of large-scale
development projects undertaken with
MDB backing—can be evaluated not
only for their ability to reduce poverty
or strengthen an economy, but also for
their impact on a country’s environmen-
tal and social development goals.

MDBs are public institutions with de-
velopment mandates; as a result, they
have been scrutinized more intensively
by public advocacy groups than multi-
lateral environmental agreements
(MEAs) or regional trade forums. In-
creasingly, civil society groups have
pressured MDBs to reform their poli-
cies and practice increased transpar-
ency and accountability. In response,
MDBs in the last decade have increased
public access to information and devised
more extensive policies for public par-
ticipation (Bernasconi-Osterwalder and
Hunter, 2002; Chamberlain, 1998). Sig-
nificant reforms at the banks have in-
cluded new or more inclusive consulta-
tion policies, the creation of so-called
“safeguard” policies,” and, more gener-
ally, greater public access to informa-
tion. The effectiveness of MDB loans
and the ability of the banks to reverse
the trend of deep and damaging public
mistrust may depend on the scope, effi-
cacy, and implementation of access and
participation policies.

To assess MDB policies on public ac-
cess to and participation in bank deci-
sion-making, this analysis evaluates five
multilateral and regional banks: the
World Bank Group,® the African Devel-
opment Bank (AfDB), the Asian Devel-
opment Bank (ADB), the European In-
vestment Bank (EIB), and the Inter-
American Development Bank (IDB).
These banks are a diverse group of in-

stitutions, working in different geo-
graphic regions and receiving varying
levels of public scrutiny of their envi-
ronmental practices.

This note reviews commitments to pub-
lic access and participation in two ar-
eas: policies that govern how the public
can access decision-making at the insti-
tutional level, and policies that involve
or directly affect populations in client
or member countries. For each of the
institutions, an effort was made to verify
the existence or absence of institutional
commitments to participation; specific
structures designed to facilitate public
participation (such as advisory commit-
tees, regular meetings, or agreements
to collaborate); the confidentiality of
Board of Executive Director meetings,
where decisions are made to approve
project loans and internal operational
policies; and the operation of mecha-
nisms that allow civil society or affected
communities to seek redress or justice
for the violation of bank policies. To as-
sess participation at the country level,
the evaluation confirmed whether there
are requirements for public participa-
tion in safeguard policies and in coun-
try assistance plans or strategies. The
results of this review for all five banks
are provided in Table 1.*

Among the five banks, general institu-
tional support for access to information
and participation is expressed in a num-
ber of official documents and opera-
tional policies, but only one bank has a
broad institutional policy or Board-ap-
proved strategy on public participation.
Four out of the five banks evaluated
here have incorporated public partici-
pation requirements into their environ-
mental policies, including consultation
processes on environmental policy,
agreements to collaborate with repre-

sentatives of civil society, and the inclu-
sion of civil society in project or portfo-
lio evaluations or in issue- or sector-spe-
cific strategy exercises.

Policies that support public participa-
tion in decisions to extend financing to
specific projects or programs were fairly
consistent across all five institutions. At
four of the banks, environmental safe-
guard policies mandate consultation on
projects with anticipated environmen-
tal impacts, and two banks have articu-
lated specific standards or procedures
for this consultation. All five institutions
require disclosure of environmental
impact assessment (EIA) findings be-
fore a project is presented to their
Boards of Executive Directors for ap-
proval, but only two require EIAs to be
produced in the recipient country’s of-
ficial language. Four of the five banks
introduced or updated their information
disclosure policies in the last 5 years.
However, none of the banks changed the
confidentiality restrictions on delibera-
tions or meetings of their Boards of
Executive Directors. Consequently, al-
though access to information has im-
proved, decision-making processes re-
main non-transparent.

At the country level, the majority of
these banks do not require public con-
sultation in country priority-setting or
programming exercises. Only the
AfDB’s operational policies require
public consultation on country assis-
tance strategies. At the World Bank such
consultations are carried out, but only
at the discretion of country directors.
The general failure to incorporate or
require public participation in the de-
velopment of country assistance pro-
grams means that civil society and other
private organizations that work only at
national or sub-national levels have few
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Public Participation Policies of Multilateral Development Banks *

Responses @ = Yes, blank = No
g =
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= 2 8 £ = 5 I s 9
= 5 ° =) S ¢ E
g S0 |lcsT x|S0 x| 5B
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o (=] o E - >
: R FEIEE
R Policy Indicators SRR RINRA RHA
Project i.  EIA guidelines require disclosure of assessment findings in full or P eo: o Py o>
.| related summary before the Bank’s board or staff makes a lending decision.
9 M .. ~ . . . o .
5 (é(;;uments OF | ii, Summary project descriptions are available to the public before Bank o6 o P o Pt
g, $ staff or board make a lending decision.
g iii. EIA findings or project documents must be produced or summarized ol PSE
= in recipient country’s official language.
S )
£ | Proritysetting | i.  Country Bank representatives or offices are required by headquarters 13
2 | exercises and to disseminate or disclose general country strategy papers or
o .
& | lendingata documents.
= country level
o
2 | Deliberations | i,  Minutes or summaries of deliberations by the Board of Executive
g by Board of Directors are regularly released to the public.
= E)?ecutlve ii.  Deliberations of Board of Executive Directors are non-confidential
Directors unless otherwise agreed upon by member countries.
Institutional i.  Public participation addressed in Bank’s environmental policy or o P o Pt
commitment Board-approved strategy. (1)
to Pl_ll?hc . ii.  Overarching institutional policy or Board-approved strategy on public 18 19 @
E participation participation in place.
£« | Safeguard i.  Environmental safeguard policies mandate consultation on projects P Py P P o5
g policies with anticipated environmental impacts.
d‘o ii.  Safeguard policies contain specific standards or procedures for @26 Py
= consultation with affected parties.
w
o
;ttﬁ Country i.  Country Bank representatives or offices are required by headquarters 28 P 20
riori to include a civil society consultation in country priority setting or
P Ty p ) g
setting programming exercises.
exercises and
programming
g Complaint i. A mechanism exists to receive complaints by civil society groups or P P P 2
2 | policies and affected populations.
? mechanisms ii.  Policies recognize affected peoples” or communities’ rights to file 35 @36
2 complaints or seek justice.
S iii. Policies or documents pertaining to the mechanism recognize the
< importance or relevance of resolving environmental disputes/conflicts.

* The application of a dot or the absence of a dot was decided upon after careful survey and review of official documents from each institution in
question. Secondary research, mostly web-based, was completed internally, and as such WRI assumes all responsibility for any mistakes,
inaccuracies, or misrepresentations. Over the 2 years that this Note has been in development, there have been several new policies and changes
in existing policy at most if not all of the institutions.

t Four institutions make up the World Bank Group: the International Bank for Reconstruction and Development (IBRD), the International
Development Association (IDA), the International Finance Corporation (IFC) and the Multilateral Investment Guarantee Agency (MIGA). For
the purposes of this analysis, the “World Bank” refers only to the combination of IBRD and IDA, the two arms of the World Bank Group that
provide loans to support public-sector projects. Thus references to public participation in World Bank environmental decisions will exclude the
policies and practices of IFC and MIGA, unless otherwise noted.

11 MDBs make distinctions between projects based on the scale of impact to the environment. Public participation is mandated only for those
projects likely to have the most severe impacts on the environment.
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TABLE 1

—
=

11.
12.
13.

14.

15.
16.
17.

18.

19.

20.
21.
. Environment Policy of the Asian Development Bank, paragraph 20 (Doc.R154-02, issued November 8, 2002).
23.
24.

25.
26.

27.
28.

29.
30.

continued

. World Bank OP 4.01 (Environmental Assessment), paragraph 9. See also Disclosure Handbook, paragraph 38.

ADB Environment Policy, paragraph 64 (Information Disclosure).
AfDB Disclosure of Information Policy, B 17. Online at: http://www.afdb.org/about_adb/disclosure.htm?n1=4&n2=0&n3=0 (March 25, 2003).

. IDB Information Disclosure Policy 2003, paragraph 8. Online at: http://www.iadb.org/exr/pic/consultation.htm (March 25, 2003).
. EIB Public Access to Information: Information Policy Statement (Oct 2002). Online at: http://www.eib.org/publications/strategies/

publication.asp?publ=62 (March 19, 2003).

. World Bank Policy on Disclosure of Information, paragraph 31.

. ADB Environment Policy, paragraph 64 (Information Disclosure).

. AfDB Disclosure of Information Policy, A 2. Online at: http://www.afdb.org/about_adb/disclosure.htm?n1=4&n2=0&n3=0 (March 25, 2003).
. IDB Information Disclosure Policy 2003, paragraph 16. Online at: http:/Avww.iadb.org/exr/pic/consultation.htm (March 25, 2003).

. EIB Public Access to Information: Information Policy Statement (Oct 2002) Online at: http://www.eib.org/publications/strategies/

publication.asp?publ=62 (March 19, 2003).

World Bank BP 4.01 (Environmental Assessment), paragraph 16.

ADB Environment Policy, paragraph 64 (Information Disclosure).

Not required for ADB. Headquarters disseminates non-confidential parts of country strategy papers. ADB Information Disclosure. Online at:
http://www.adb.org/Documents/Policies/Confidentiality_Disclosure/con0l.asp (March 19, 2003).

World Bank Environment Strategy. Online at: http://Inweb18.worldbank.org/ESSD/essdext.nsf/41DocByUnid/
BC26536DFC75818685256B49005594B3?Opendocument (March 25, 2003).

Environment Policy of the Asian Development Bank, paragraphs 61 and 63 (Doc.R154-02, issued November 8, 2002).

IDB Environment Strategy, 4.7 (draft Oct 2002).

EIB Public Access to Information: How EIB Communicates-an overview. This only encourages disclosure of Environmental Impact
Assessments (ETAs) in its policy but evidence suggests this is not systematically practiced. (Bankwatch, 2001). Online at: http:/Avww.eib.org/
Attachments/strategies/howeibcom_en.pdf (March 25, 2003).

No World Bank institutional policy. Evidence of growing incorporation of public participation in Bank institutional activities, however, is
reflected in GP 14.70.

No ADB institutional policy. Strong evidence of this from Office of Environment and Social Development. See policy on Cooperation Between
the Asian Development Bank and Nongovernment Organizations (1998). Online at: http://www.adb.org/Documents/Policies/
Cooperation_with_NGOs/default.asp#contents (March 19, 2003).

IDB Strategy for Promoting Citizen Participation in Bank Activities (Oct 2002).

World Bank OP 4.01 (Environmental Assessment), paragraph 8.

AfDB Vision Statement. Online at: www.afdb.org (March 24, 2003).

IDB Procedures of the Committee on Environment and Social Impact, 4.10v. Online at: http://Avww.iadb.org/sds/doc/
env%2ECESIprocedE.pdf (March 25, 2003).

EIB does not have its own binding safeguards policy.

World Bank OP 4.01 (Environmental Assessment), paragraph 15 with reference to GP 14.70 Involving Nongovernmental Organizations in
Bank-Supported Activities.

Environment Policy of the Asian Development Bank, paragraph 63 (Doc.R154-02, issued November 8, 2002).

Not required for World Bank Country Assistance Strategy (CAS). Incorporated in Poverty Reduction Strategy Paper (PRSP) and
Comprehensive Development Framework (CDF) exercises, but this does not include all countries.

Personal correspondence with Gabriel Negatu, Principal Governance Expert, African Development Bank. November 2002.

IDB Strategy for Promoting Citizen Participation in Bank Activities (Oct 2002) encourages public consultation but does not require it for
country planning exercises.

. World Bank BP 17.55 (Inspection Panel).

. ADB Inspection Policy. Online at: http://www.adb.org/Inspection/fags.asp#complain (March 19, 2003).

. IDB Independent Investigation Mechanism. Online at: http://www.iadb.org/cont/poli/investig/brochure.htm (March 19, 2003).

. EIB does not have its own dispute resolution body.

. Policies governing the inspection panel do not recognize affected peoples’ or communities” rights to file complaints or seek justice. (The IFC/

MIGA Compliance Advisor Ombudsman does recognize these rights.)

. IDB Independent Investigation Mechanism. Online at: http:/Avww.iadb.org/cont/poli/investig/brochure htm (March 19, 2003). “The Inter-

American Development Bank’s Independent Investigation Mechanism, established in 1994, affords people whose lives stand to be affected by
projects financed by the IDB a means to ensure that due diligence has been exercised by the Bank in the design, analysis and negotiation of
those projects.”

if any opportunities to contribute to
decisions of MDBs that affect their
country’s development prospects. The
single opportunity such groups have to
influence bank decisions is through par-
ticipation in the evaluation of specific

projects, usually mandated by the bank’s
safeguard policies.

In the case of the World Bank, addi-
tional mechanisms have been created
that encourage public participation at

the domestic level. In a limited number
of client governments that are highly
indebted, the World Bank and the In-
ternational Monetary Fund (IMF) are
working with client governments to de-
velop poverty reduction strategy papers
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(PRSPs). Policies governing production
of these strategy papers mandate pub-
lic participation, and require govern-
ments to consult public interest groups
domestically. However, public partici-
pation in PRSPs has come under criti-
cism. The imperative of developing a
PRSP in time to negotiate a debt-for-
giveness package under the Highly In-
debted Poor Countries (HIPC) initiative
has resulted in limited or poorly ex-
ecuted public participation efforts
(SGTS & Associates, 2000). Second,
public participation has not changed the
content of PRSPs or policies adopted in
them, but has focused largely on how to
mitigate the poverty impacts of macro-
economic policies (Marshall with
Woodroffe, 2001). Another World Bank-
initiated process being tested in a lim-
ited number of countries is the elabo-
ration of “comprehensive development
frameworks,” or CDFs. Through a
multi-stakeholder exercise, the World
Bank—along with bilateral, multilateral,
and domestic institutions—negotiates a
long-term development framework that
will guide development activities in the
country. Critics have charged that this
is a top-down approach without a clear
sense of what problem the framework

is intended to address or solve (Berg,
2000).

Other reviews of development banks’
participation policies indicate that ex-
isting policies do not guarantee effec-
tive public participation. In practice,
civil society is still faced with numer-
ous obstacles to the timely release of
appropriate documents, for example.
Disclosure policies at all the MDBs tend
to identify lists of specific documents
that are to be released. If a document
does not appear on such a list, bank staff
can presume it is not meant to be dis-
closed. Most banks evaluated here re-

lease full policy or project documents
after they are approved by their Boards;
these institutions rarely release drafts
of such documents (only summary docu-
ments are released ex-ante) before they
are presented to Boards for approval.
This severely limits civil society’s mean-
ingful engagement in both the project
design and policymaking stages
(Bernasconi-Osterwalder and Hunter,
2002; BIC, 2002b). An analysis of the
EIB’s record of information disclosure
revealed that it does not consistently
enforce its own policies. The EIB’s poli-
cies state that it will disclose what
projects will go before its Board of Ex-
ecutive Directors for approval 60 days
in advance. Among the 134 projects pre-
sented for approval to its Board in the
first 6 months of 2002, 15 percent of
projects were publicly listed on the day
of or after the Board meeting, and an-
other 15 percent were listed less than
45 days before the Board’s meeting
(IFTT Watch, 2002).

The ADB, IDB, and the World Bank
have created mechanisms for redress in
the form of ombudsman offices, inspec-
tion panels, and inspection functions or
review boards.” The AfDB and the EIB
do not have any mechanisms for redress
in place, although the EIB refers dis-
putes to the European Ombudsman
Office. The three existing mechanisms
restrict both which outside parties can
file complaints and the types of com-
plaints that are reviewed. For the most
part, only parties that are directly af-
fected or impacted by a project or pro-
gram are permitted to file claims or
complaints. Furthermore, the com-
plaints must relate to a failure on the
part of the bank to implement or fulfill
its own operational policies. General
complaints regarding the social and en-
vironmental problems associated with

a project are not accepted by these re-
dress mechanisms.

Additionally, our evaluation of various
redress mechanisms indicates that they
are typically too bureaucratic or they
function only sporadically. Under such
circumstances, they provide limited re-
course to affected populations. The
Asian Development Bank’s Inspection
Function is a case in point. The ADB’s
Inspection Function has been in place
since 1995, but its first and only inspec-
tion was carried out in 2001 (BIC et al.,
2002), and the function is currently be-
ing replaced.

MDBs — Conclusion

Of the five banks reviewed, the World
Bank and the ADB have gone the fur-
thest in articulating policies on access
to information, participation, and re-
dress. The IDB’s policies are largely
consistent with those of the World Bank
and the ADB, but they are not as com-
prehensive. However, the IDB is the
only bank with a Board-approved insti-
tutional strategy regarding where pub-
lic participation is appropriate and
where it should be promoted within its
own decision-making processes. The Af-
rican Development Bank has no redress
mechanism in place, but is the only bank
to require public disclosure and consul-
tation in country priority setting. The
European Investment Bank has made
the least progress in articulating specific
participation and redress policies.

Development banks generally fall short
in two important areas: the development
of rules or policies requiring public con-
sultation on country assistance pro-
grams or strategies, and the opening of
their internal deliberations (i.e., meet-
ings of Boards of Executive Directors)

WORLD RESOURCES INSTITUTE 8

May 2003



WRI ISSUE BRIEF: Aligning Commitments

to public scrutiny. Furthermore, the
banks that have made the most progress
in developing policies on public partici-
pation are the ones—such as the World
Bank—that have undergone the high-
est levels of public scrutiny.

Multilateral Environmental
Agreements

Multilateral environmental agreements,
or MEAs, are agreements reached
among countries to address environ-
mental problems of regional or global
significance, such as reduction of car-
bon dioxide emissions, management of
international oceans, and the transpor-
tation of hazardous waste (GDRC,
2002). In establishing MEAs, govern-
ments typically work to ensure the par-
ticipation of as many countries as pos-
sible, as the global nature of the envi-
ronmental problem may require near-
universal cooperation.

Structurally, MEAs can take the form

>

of “soft law,” setting out non-legally
binding principles that parties will re-
spect when considering actions that af-
fect a particular environmental issue, or
“hard law,” which specifies legally bind-
ing actions to be taken to work toward
an environmental objective (New
Zealand Ministry for the Environment,
2003). Today there are over 500 inter-
national treaties and other agreements
related to the environment; nearly 60
percent have been concluded in the
three decades since 1972, the year of
the United Nations Conference on the
Human Environment.

The core environmental conventions
and related international agreements are
divided

biodiversity-related conventions, atmo-

into five basic clusters:

sphere conventions, land conventions,

chemical and hazardous waste conven-
tions, and the regional seas conventions
(UNEP, 2001). The five MEAs reviewed
below represent an example from four
of these five main clusters (all but re-
gional seas conventions), as well as a mix
of agreements negotiated before and af-
ter the 1992 Earth Summit. Among the
MEAs selected, one predates the Earth
Summit (the Montreal Protocol), two
emerged from the Summit (the Conven-
tion on Biological Diversity [CBD] and
the United Nations Framework Conven-
tion on Climate Change [UNFCCC]),
and two followed it (the Convention to
Combat Desertification [CCD] and the
Stockholm Convention on Persistent
Organic Pollutants [POPs]).

The set of indicators developed for
MEAs focuses on policies that govern
the accessibility and transparency of the
negotiations to non-Parties (i.e., insti-
tutions and individuals outside of gov-
ernment); the public’s ability to observe
or make submissions to dispute resolu-
tion procedures established by the con-
ventions; and whether these agreements
contain specific provisions requiring
governments to ensure public partici-
pation domestically. The range of poli-
cies evaluated and the results are sum-
marized in Table 2.

All five agreements contain strong com-
mitments to sharing information about
the environmental problem they ad-
dress, negotiation processes, and the
outcomes of negotiations. The conven-
tion secretariats maintain public infor-
mation centers, operate Internet clear-
ing houses, and report on the outcomes
of negotiations and deliberations in
multiple languages. In addition, all five
MEASs post national communications by
which Parties self-report on their
progress in implementation.

By contrast, MEA policies on the confi-
dentiality of negotiations are much
more restrictive. The UNFCCC classi-
fies all negotiations and information
generated during negotiations as confi-
dential. The POPs Convention estab-
lishes the confidentiality of negotia-
tions, but allows exceptions for classes
of information that are presumed not to
be confidential. The CCD and the CBD
do not define whether their negotiations
are confidential or not. Although in-
tended to build trust among Parties,
blanket classification of all negotiations
as confidential limits the public’s abil-
ity to track and assess positions taken
by their governments.

At the global level, convention secre-
tariats and official documents reflect a
general openness to public participa-
tion. This openness includes recogni-
tion of the value of participation, as
well as numerous examples of consul-
tations with non-Parties both on the
process and substance of negotiations.
The growing number of NGOs partici-
pating in and organizing side events at
meetings and conferences of the par-
ties is a reflection of this positive de-
velopment.

At the national level, conditions for ac-
cess to participation are similarly ad-
vanced. The CBD, the UNFCCC, the
CCD, and the POPs Conventions go so
far as to require public participation in
national-level decision-making. Of the
five MEAs reviewed here, only the
Montreal Protocol neither requires nor
encourages participation at the national
level. All five MEAs require Parties to
strengthen the capacity of the public for
meaningful participation and, further-
more, all five MEAs include a provision
that calls on Parties, in their national
reports, to include information on do-
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Public Participation Policies of Multilateral Environmental Agreements *
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TABLE 2

continued

* The application of a dot or the absence of a dot was decided upon after careful survey and review of official documents from each agreement in question.
WRI assumes all responsibility for any mistakes, inaccuracies, or misrepresentations.

CBD Clearing house mechanism. Online at: http://www.biodiv.org/doc/
Online at: http://unfecc.int/sessions/sessions.html (March 20, 2003).

Online at: http://www.unep.org/ozone/meet2000.shtml (March 20, 2003).
Online at: http://www.pops.int/documents/background/proceedings/

CCD Online at: http:/Avww.unced.int/ngo/ngolist.pdf (March 20, 2003).

See Clearing house under Organizational Structure. Also see Article 18-3.
Text of United Nations Framework Convention on Climate Change, Article
Text of the Montreal Protocol on Substances that Deplete the Ozone Layer,
Text of the Stockholm Convention on Persistent Organic Pollutants, Article 7-
Text of the Convention to Combat Desertification, Article 14.

Text of Convention on Biological Diversity, Article 10.

Text of United Nations Framework Convention on Climate Change, Article
Text of the Stockholm Convention on Persistent Organic Pollutants, Article
10-1(d) “Public Information, Awareness and Education”.

Text of the Convention to Combat Desertification, Article 16.

National Reports Guidelines online at: http://www.biodiv.org/doc/guidelines/
Text of United Nations Framework Convention on Climate Change, Article
Text of Convention on Biological Diversity, Article 13 “Public Education and
Text of United Nations Framework Convention on Climate Change, Article

Text of the Montreal Protocol on Substances that Deplete the Ozone Layer,

Text of the Stockholm Convention on Persistent Organic Pollutants, Article
10-1(f) “Public information, awareness, and education”.

. Text of the Convention to Combat Desertification, Article 10-1(f) and Article

Decision I1/17 Form and Intervals of National Reports by Parties. Online at:
http://www.biodiv.org/decisions/Pm=cop-02&d=17 (March 25, 2003).
Text of United Nations Framework Convention on Climate Change, Article

Online at: http://unfccc.int/resource/natcom/nctable. html (March 25, 2003).
Text of the Stockholm Convention on Persistent Organic Pollutants, Article

Text of the Convention to Combat Desertification, Article 10-2(e), (g).
Text of Convention on Biological Diversity, Article 27.
Text of United Nations Framework Convention on Climate Change, Article

Text of the Montreal Protocol on Substances that Deplete the Ozone Layer,

Text of the Stockholm Convention on Persistent Organic Pollutants, Article

1. Convention on Biological Diversity. Online at: http://www.biodiv.org 37.
(March 25, 2003). default.aspPthm=CHM (March 25, 2003).
2. United Nations Framework Convention on Climate Change. Online at: 38.
http://unfccc.int (March 20, 2003). 39.
3. Online at: http://www.unep.org/ozone/index-en.shtml (March 20, 2003). 40.
4. Online at: http://www.pops.int/documents/background/ (March 20, default.htm (March 20, 2003).
2003). 41.
5. Online at: http://www.unced.int/publicinfo/menu.php (March 20, 2003). 49,
6. Clearing house section online at: http://bch.biodiv.org/Pilot/Home.aspx 43.
(March 20, 2003). 7-6.
7. Online at: http://unfcce.int/resource/library/index.html (March 20, 44,
2003). Article 12(e).
8. UNEP The Ozone Secretariat. Online at: http://Avww.unep.org/ozone/ 45.
index-en.shtml (March 25, 2003). 2 “Implementation Plans”.
9. Online at: http://www.pops.int/documents/guidance/ (March 20, 2003). 46.
10. Online at: http:/www.unced.int/knowledge/menu.php (March 20, 2003). 47.
11. Spanish, French, English. 48.
12. Multiple languages. 6(a).
13. French, English, Spanish. 49,
14. Six languages.
15. English, French and Spanish. 50.
16. Online at: http://www.biodiv.org/world/reports.asp (March 20, 2003). 51.
17. Online at: http:/unfecc.int/issues/index.html (March 20, 2003). nr-02-gd-Ins-en.pdf. (March 25, 2003).
18. Online at: http:/www.unep.org/ozone/reports.shtml (March 20, 2003). 52.
19. Online at: http:/Avww.pops.int/documents/implementation/ (March 20, 12.
2003). 53.
20. CCD Online at: http://www.unced.int/cop/reports/menu.php (March 20, Awareness”.
2003). 54.
21. Online at: http://www.biodiv.org/decisions/ (March 20, 2003). 6(b)ii.
22. Online at: http://unfcce.int/issues/natcompartan1.html (March 20, 55.
2003). Article 9-2.
23. Online at: http:/Avww.unep.org/ozone/decisions.shtml (March 20, 2003). 56.
24. Online at: http://www.pops.int/documents/implementation/gef/
proceedings.htm (March 20, 2003). 57
25. CCD Online at: http://www.unced.int/cop/officialdocs/menu.php 19.
(March 20, 2003). 58.
26. Online at: http://www.biodiv.org (March 20, 2003).
27. French and English 59.
28. At least English and French. 1(j).
29. At least two of the official UN languages. 60.
30. At least two of the official UN languages. 61.
31. Text of the Stockholm Convention on Persistent Organic Pollutants, 15.
Article 9-5 “Information Exchange.” 62.
32. Text of Convention on Biological Diversity, Article 13. 63.
33. Text of United Nations Framework Convention on Climate Change, 64.
Article 6 (b). 14-1.
34. Text of the Montreal Protocol on Substances that Deplete the Ozone 65.
Layer, Article 12 (e)(f). Article 8.
35. Text of the Stockholm Convention on Persistent Organic Pollutants, 66.
Article 10 1 (d)(f) and Article 10-3. 18-1.
36. Text of the Convention to Combat Desertification, Article 12. 67

. Text of the Convention to Combat Desertification, Article 28.

mestic progress to build the capacity of
the public.

Evidence of how the MEAs actually put
their commitments to transparency and
public participation into practice is
more anecdotal than the corresponding

analysis of multilateral development
banks. Nevertheless, civil society groups
active in global environmental issues,
particularly climate change, view the
performance of secretariats and signa-
tory Parties in a generally favorable
light. They cite the granting of observer

status to hundreds of NGOs by various
MEA secretariats, the positive interac-
tion of secretariats and civil society or-
ganizations, and increasing openness to
NGO interventions in official sessions
(UNEP, 2001).
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The CCD embodies a particularly am-
bitious effort among MEAs to employ a
bottom-up approach to implementation
(UNEP, 2001). Action programs or plans
should originate at the local level, and
ideally participation is to occur at all
stages (policy, planning, decision-mak-
ing, implementation, and review). The
CCD also includes strong requirements
for the promotion of awareness targeted
at women and youth, including capac-
ity building, education, and training
(UN, 1994). It calls on NGOs to work
with local communities to implement
action programs and to play an integral
part in education, training, and public
awareness campaigns.

NGOs have also expressed a number of
concerns about the transparency of the
accreditation process that grants NGOs
observer status, the openness of the
negotiations themselves, the degree to
which NGOs from developing regions
can effectively participate in MEA de-
liberations, and the weakness of redress
and enforcement mechanisms. The cri-
teria for NGO accreditation are very
broad (most MEAs follow the criteria
established by the United Nations Con-
ference on Environment and Develop-
ment [UNCED, 1992]), and few MEA
secretariats communicate clearly how
they apply the guidelines. There are also
differences among MEAs with regard
to direct participation in official meet-
ings or sessions. The UNFCCC, the
CCD, the CBD, and the Montreal Pro-
tocol allow NGOs to make interventions
at the discretion of meeting or session
chairs. However, when permission for
intervention has been granted, NGOs
have been limited to short statements
at the end of a session, when little
chance exists to influence dialogue
(Paoletto and Schroeder, 1997). For the
most part, these are sessions that are

outside the official negotiations process.
Furthermore, although accredited
NGOs number in the hundreds, the
overwhelming majority (close to 90 per-
cent) are based in developed countries;
a very limited number of accredited
NGOs represent developing countries
(UNEP, 2001). Finally, a number of civil
society groups point to the absence or
weakness of enforcement mechanisms
among MEAs and the inherent flaws in
allowing Parties to self-report on
progress (CIEL and IFAW, 2002).

MEA policies are weakest in guarantee-
ing public access to redress or justice
mechanisms. Although all five MEAs
have established dispute resolution pro-
cedures, only Parties (that is, member
governments) can initiate dispute pro-
cedures or make submissions to non-
compliance committees. MEA dispute
resolution mechanisms are generally
very weak because they are designed to
encourage Parties to resolve their dis-
pute amicably, or to assist Parties not in
compliance to develop a plan for com-
ing into compliance.

MEAs — Conclusion

MEAs perform strongly on access to
information and participation at the glo-
bal level. However, MEAs are weak in
two areas: access to justice, and partici-
pation in national implementation. Al-
though requirements are in place for
Parties to report on national progress
in the promotion of participation, these
reports are self-assessments and are not
subject to verification by external re-
viewers. Furthermore, the confidenti-
ality of negotiations—as well as weak-
ness of compliance and dispute resolu-
tion mechanisms established by
MEAs—means the public has no re-
course should it wish to challenge Par-

ties’ failures to effectively promote pub-
lic participation.

Trade Regimes and Regional
Economic Bodies

Any discussion of international environ-
mental decision-making and the degree
to which it addresses public participa-
tion through policy would be incom-
plete without a discussion of interna-
tional trade regimes and various re-
gional economic bodies. The World
Trade Organization has a significant
impact, for example, on environmental
legislation and international initiatives
such as MEAs. Implementation of many
conventions hinges on interpretation of
a trade and environment protocol that
is being developed at the World Trade
Organization (WTO), largely through its
Committee on Trade and Environment
(CTE). Deliberations with global signifi-
cance—such as the relationship be-
tween the WTO’s Trade-Related As-
pects of Intellectual Property Rights
Agreement (TRIPS) and the CBD—are
conducted among a small number of
people, whose accountability to the in-
ternational community, the public, and
even governments is unclear (Sierra
Club, 2003).

The Montreal Protocol, as another ex-
ample, incorporates trade sanctions into
its text as punitive measures for states
not in compliance. But WTO rules of
trade are being used to nullify those
types of enforcement measures, based
on the argument that they violate free
trade principles. Some civil society
groups are concerned that years of work
negotiating environmental treaties and
MEAs could be disrupted if the reach
of the WTO is allowed to extend into
these other arenas (Michaels, 1999). It
is increasingly clear that environmen-
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tal and social policy cannot be devel-
oped without recognizing the broad
power of the WTO and trade rules, thus
justifying an examination and evaluation
of these institutions.

Five institutions were assessed: two
trade regimes (the WTO and the North
American Free Trade Agreement
[NAFTA]) and three regional economic
bodies (the Association of Southeast
Asian Nations [ASEAN], the European
Union [EU], and the East African Com-
munity [EAC]). This mix of institutions
has considerable international or re-
gional scope, and includes established
institutions as well as recently created
bodies. The European Union and
ASEAN have existed for more than 20
years and have evolved over time to
pursue common political and economic
objectives. NAFTA and the WTO came
into existence in the 1990s to eliminate
barriers to trade, while the East Afri-
can Community, established in 2000,
creates a common market among the
countries of Kenya, Tanzania, and
Uganda. The indicators applied to trade
and economic bodies evaluate negotia-
tion processes, and again are organized
around the three pillars of the Aarhus
Convention: access to information, par-
ticipation, and justice. The results are
shown in Table 3.

With the exception of the East African
Community, all the bodies present the
decisions or agreements taken by mem-
bers on the Internet, and all five bodies
publish their articles of constitution on
the web. Timely disclosure of informa-
tion on upcoming negotiations—includ-
ing dates and location, proposed agenda,
and information on parallel civil soci-
ety meetings or events—is less consis-
tent. The EU and the WTO both post
such information on the Internet, but

the NAFTA secretariats and the EAC
do not. ASEAN makes only dates and
locations available. In the case of
NAFTA, these omissions might be ex-
plained by the fact that it never created
aunified secretariat, so there is no single
entity responsible for disclosing infor-
mation.

In the case of the WTO, while the post-
ing of documents has improved consid-
erably over the past several years, at
least two problems remain. First, the
pace at which documents are made
available is often too slow to allow for
civil society to follow negotiations in real
time. New procedures for the lifting of
restrictions on WTO documents were
agreed upon in May 2002, in an effort
to expedite availability, but progress has
been slow (Gertler and Milhollin, 2002).
Second, while civil society groups ac-
knowledge improvements in the avail-
ability of formal or official documents
(such as the agenda of a WTO meeting
or an announcement of a Ministerial
conference), a significant portion of
business takes place in informal ses-
sions. These sessions are announced
only to those who are invited, and they
typically generate no written record of
discussion. Nevertheless, real decisions
take place in this informal context, leav-
ing not only civil society disadvantaged,
but also developing-country member
governments (Tuerk, 2003).

The WTO Ministerial in Seattle in No-
vember 1999 shed light on this informal
process for the first time. The “green
room,” where developed-country del-
egations met to define and agree upon
prepackaged deals, was essentially
closed to developing-country delega-
tions. These mostly Southern delega-
tions walked the halls, literally locked
out of any meaningful negotiating pro-

cess, until they eventually walked out
in protest. Democratic reforms and
pledges of transparency followed, but
critics say the green-room habit is still
evident. At the November 2002 mini-
ministerial of a select group of 25
OECD (Organisation for Economic Co-
operation and Development) member
countries in Sydney, Australia, for ex-
ample, no records or minutes were
taken for those not invited (Al-Ahram
Organization, 2002).

Among the five institutions, the EU
makes the most extensive commitments
to information disclosure and public
participation. As recently as January
2003, the Council of the European
Union with the European Parliament
adopted a new directive on public ac-
cess to environmental information, re-
pealing and replacing a 1990 Council
directive. The new text not only guar-
antees the right of access to environ-
mental information upon request, but
also ensures that environmental infor-
mation be made available and dissemi-
nated to the public automatically (Eu-
ropean Union, 2003). The WTO has in-
stituted information disclosure policies
similar to the EU’s, but caveats to these
policies limit their reach. A case in point
is the restriction of access to documents
for 6 months after production, and the
ability of member states to block the lift-
ing of restrictions beyond the 6-month
period (ICTSD, 1999). Again, new WTO
procedures agreed upon in May 2002
have made some headway in shorten-
ing this wait, from an average of 8 or 9
months to 6 to 12 weeks, but civil soci-
ety groups complain that this is still too
long to wait for crucial information
needed to influence a decision-making
process (Tuerk, 2003). By comparison,
NAFTA and ASEAN have less extensive
rules for information disclosure. The
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Public Participation Policies of Trade and Regional Economic Bodies *

Responses @ = Yes, blank = No
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Official i.  Dates and locations of future negotiations or member meetings PR °: o
meetings or are posted on the official web site or published in some form
.| negotiations more than 3 months in advance.
Q
§ ii. Work program or agendas for upcoming negotiations/meetings P o5
g are posted on the web or published in some form.
g iii. Information on parallel or relevant civil society meetings or P o
% events are posted on official web site or officially recognized
8 NGO website.
=
E | Substantive | i.  Text of agreement or official document establishing the trade or | ¢ o e PSE o
‘é content of integration body is available on the web or in published form
2 | negotiations (report, brochure, etc).
P and ii. ~Decisions or agreements taken by members are posted on the o Y PP PP
§ agreements web or available in published form (report, brochure, etc).
< iii. Documents from official working groups or bodies dedicated to @17 o1 o @20
environmental matters are posted on the web or available in
published form.
Confiden- i.  Official document outlining negotiation or operating
tiality rules procedures includes articles that permit members to agree to
regarding exceptions to confidentiality rules.
negotiations | ji  Official document outlining negotiation or operating 21 o
procedures includes articles that presume negotiation processes
are not confidential unless agreed to by members.
Institution i.  Explicit institutional statement(s) recognize the need for or o P P
has defined relevance of public participation in their own decision-making
policies on processes.
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g iv. Institutional documents and/or policies include examples of
S institutional collaborations or partnerships with civil society to
accomplish specific objectives. P P
v.  Environmental unit/office specifies how it implements public
participation.
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TABLE 3 continued

Access to Justice

or petitions before the mechanism/court.

outcomes of individual disputes/cases.

officially published in some form.

v.  Rules governing mechanism/court permit citizens or individuals to
make a submission related to non-compliance with Agreement.

Dispute i.  Dispute resolution mechanism or court exists to settle cases of @ @3
resolution non-compliance with Agreement or violation of rules.
mechanism | 5 Gecretariat publishes or posts on its official web site a list of cases | g2 P

iii. ~Secretariat publishes or posts on its official web site decisions or @i Py

iv. Citizen opinions, comments or submissions on pending 47
cases/petitions are posted on official secretariat web site or

@40

14.
15.
16.
17.
18.
19.
20.
21.
22.
24.

25.

26.

28.

29.

30.

The application of a dot or the absence of a dot was decided upon after careful survey and review of official documents from each institution in

question. Secondary research, mostly web-based, was completed internally, and as such WRI assumes all responsibility for any mistakes, inaccuracies, or
misrepresentations. Over the two years that this Note has been in development, there have been several new policies and changes in existing policy at

most if not all of the institutions.

Online at: http:/Avww.wto.org/ (March 21, 2003).
Online at: http:/Avww.aseansec.org/meetings_events.htm (March 21, 2003).
Online at: http://europa.eu.int/comm./environment/agenda.htm (March 21, 2003).
Online at: http:/Avww.wto.org/ (March 21, 2003).
Online at: http://europa.eu.int/news/index_en.htm (March 21, 2003).
Online at: http://www.wto.org/english/forums_e/ngo_e/ngo_e. htm (March 21, 2003).
Online at: http://Ellr()pe.el1Aint/c()m111A/envir()mnenchnsultati()ns_en,htm (March 25,
2003).
Online at: http:/Avww.wto.org/english/docs_e/legal_e/ursum_e.htm#Agreement (March
21, 2003).
Online at: http:/Avwwanafta-sec-alena.org/english/index.htm (March 21, 2003).

. Online at: http:/Avww.aseansec.org/1212.htm (March 21, 2003).

Online at: http:/europa.ew.int/eur-lex/en/search/search_treaties.html (March 21, 2003).
Online at: http:/Avww.eachq.org/ (March 21, 2003).

. Online at: http://docsonline.wto.org/gen_home.asp?language=1&_=1 (March 21,
2003).

Ref Panel decisions, North American Commission for Environmental Cooperation.
Online at: http:/www.nafta-sec-alena.org/english/index.htm (March 21, 2003).

Online at: http:/Avww.aseansec.org/145.htm (March 21, 2003).

Online at: http://europa.ew.int/eur-lex/en/index.html (March 21, 2003).

Online at: http://docsonline.wto.org/gen_home.aspPlangnage=1&_=1 (March 21,
2003).

North American Commission for Environmental Cooperation. Online at: http:/
www.cec.org/home/index.cfm?varlan=english (March 25, 2003).

Online at: http:/Avww.aseansec.org/4916.htm (March 21, 2003).

Online at: http:/Europe.eu.int/comm./environment/index_en.htm (March 21, 2003).
No clear rules for confidentiality of negotiations for Free Trade Commission (body that
oversees implementation of NAFTA).

Council of the European Union. Online at: http:/register.consilium.ew.int/isoregister/
frames/intromnfsEN htm (March 21, 2003).

Guidelines for arrangements for relations with non-governmental organizations. WT/L/
162 23 July 1996 (II and IV).

European Union Comm (2000) 839. Online at: http://europa.eu.int/eur-lex/en/com/pdf/
2000/com2000_0839en01.pdf (March 25, 2003).

Memorandum of Understanding between the Republic of Kenya and the United
Republic of Tanzania and the Republic of Uganda for Cooperation on Environment,
Article 16 (1).

Marrakesh Agreement establishing the World Trade Organization, Article 5, 2.
Relations with Other Organizations. Online at: http://www.wto.org/english/forums_e/
ngo_e/estwto_e. htm#ngo (March 21, 2003).

. Guidelines for ASEAN Relations with Non-Governmental Organizations,

5th Meeting on the 19th ASEAN Standing Committee, Manila, June 16-18, 1986.
Online at: http:/Avww.aseansec.org/6069.htm (March 21, 2003).

European Union Directive 90/313/EEC. Online at: http:/europa.cu.int/eur-lex/en/com/
pdf72000/en_500PC0402.pdf (March 25, 2003).

Memorandum of Understanding between the Republic of Kenya and the United
Republic of Tanzania and the Republic of Uganda for Cooperation on Environment,
Article 16 (1). See also Text of the East African Community Treaty, Article 71, 1(f),
Functions of the Secretariat.

Guidelines for ASEAN Relations with Non-Governmental Organizations,

5th Meeting on the 19th ASEAN Standing Committee, Manila, June 16-18, 1986.
Online at: http:/Avww.aseansec.org/6069.htm (March 21, 2003).

31.

32.

33.
34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.
46.

48.

49.

European Union Directive 90/313/EEC. Online at: http:/europa.eu.int/eur-lex/
en/com/pdf/2000/en_500PC0402.pdf (March 25, 2003).
North American Commission for Environmental Cooperation. Joint Public
Advisory Committee. Online at: http:/Avww.cec.org/pubs_docs/documents/
index.cfm?Pvarlan=english&ID=951 (March 25, 2003).

Online at: http:/www.a:

sec.org/6070.htm. (March 25, 2003).

European Union Commission Proposal of 18 January 2001 for a European
Parliament and Council Directive providing for public participation with respect
to certain plans and programmes relating to the environment and amending
Council Directives 85/337/EEC (environmental impact assessment) and 96/61/
EC (integrated pollution prevention and control) - Of C 154 of 29.05.2001,
p.123. Online at: http://eur()p;LelLinVunnm/en\dr()mnent/d()(:11111/00839_(:11.htm

(March 25, 2003).

North American Commission for Environmental Cooperation Joint Public

Advisory Committee. Online at: http:/Avww.cec.org/pubs_docs/documents/
index.cfm?varlan=english&ID=951 (March 25, 2003).
European Union Directive 2003/4/EC, (5) of the European Parliament and of

the Council http:/europa.eu.int/eurlex/en/dat/2003/1_041/

1_04120030214en00260032.pdf (March 21, 2003). Participation would be
consistent with Aarhus Convention. European Union Charter of Fundamental
Rights establishes a European Ombudsman.
The Uruguay Round Understanding on Rules and Procedures Governing the
Settlement of Disputes (DSU). Online at: http:/Avww.wto.org/english/docs_e/
legal_e/ursum_e htm#Understanding (March 21, 2003).
Chapters 11, 14, 19 and 20 of the NAFTA Agreement.
Online at: http:/www.nafta-sec-alena.org/english/index.htm (March 21, 2003).
Treaty of Amity and Cooperation in Southeast Asia Indonesia, February 24,

1976. Online at: http://www.ase:

sec.org/1217.htm (March 21, 2003).

EU Charter of Fundamental Rights Article. See also, The Court of Justice of the
European Communities http:/curia.eu.int/en/instit/presentationfr/index.htm

(March 21, 2003).

Text of the East African Community Treaty, Chapter 8, The East African Court

of Justice.

World Trade Organization Dispute Settlement: http://www.wto.org/english/
tratop_e/dispu_e/dispu_status_e.htm (March 21, 2003).
NAFTA Reports at http:/Avww.nafta-sec-alena.org/english/index.htm (March 21,

2003).

World Trade Organization Dispute Settlement: http://www.wto.org/english/

tratop_e/dispu_e/distabase_wto_members1_e.htmn (March 21, 2003).
-alena.org/english/index.htm (March 21, 2003).

Online at: http:/Avww.nafta

European Ombudsman Decision Index. Online at: http:/Avww.europarl.eu.int/
ombudsman/decision/en/default.htm (March 21, 2003). (Court of Justice of the

EC decisions site under construction).

. North American Commission for Environmental Cooperation- considers and
posts citizen submissions, but does not address citizen participation.

Furthermore, these submissions are not considered by NAFTAs Chapter 11 or

20.

The European Ombudsman: A Guide for Citizens. Online at: http:/

www.europarl.eu.int/ombudsman/guide/pdf/en/guide_en.pdf (March 25, 2003).
Memorandum of Understanding between the Republic of Kenya and the United

Republic of Tanzania and the Republic of Uganda for Cooperation on

Environment, Article 16 (3).
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EAC, which has articulated few if any
rules or policies on information, is the
least advanced with respect to informa-
tion disclosure.

The transparency of the deliberation
and negotiation processes among these
institutions varies widely. ASEAN estab-
lishes complete confidentiality over its
deliberations. By contrast, the EU pre-
sumes that most negotiations and delib-
erations are nonconfidential unless oth-
erwise established by members. The
WTO imposes confidentiality rules on
all negotiations, but permits members
to agree to exceptions. The EAC does
not state whether it presumes its meet-
ings or deliberations are confidential.
The Free Trade Commission—the body
that oversees the implementation of
NAFTA—has no clear rules for the con-
fidentiality of negotiations.

With regard to public participation, the
strongest articulation of norms is found
in the European Union. The EU recog-
nizes the importance of public partici-
pation in its own decision-making pro-
cesses, makes a commitment to consult
and exchange information with civil so-
ciety, and specifically incorporates pub-
lic participation procedures in its envi-
ronmental departments and policies.
Among the other institutions evaluated,
ASEAN recognizes the value of infor-
mation exchange with civil society and
officially recognizes civil society groups
that are supportive of ASEAN priorities
and objectives, but it does not formally
integrate public participation in its in-
ternal deliberations and negotiations.
Similarly, WTO documents and policies
include general statements about the
relevance of public participation as well
as information exchange and consulta-
tion, but the organization is expressly
limited to engaging only in informal dia-

logues with NGOs (ICTSD, 1999). An
example of these informal dialogues is
the public symposium process. Civil so-
ciety groups see them as public relations
exercises with no impact on real deci-
sion-making. Furthermore, the very
concept of dialogue between the WTO
and NGOs runs counter to the WTO’s
insistence that it is a forum for member
nations, and that the primary avenue for
participation should be at the national
level (Gertler and Milhollin, 2002).

The NAFTA secretariats do not articu-
late an interest in or need for public
participation, but this weakness is some-
what counterbalanced by the North
American Commission for Environmen-
tal Cooperation (CEC), which supports
implementation of NAFTA’s environ-
mental side agreement. The CEC rec-
ognizes the importance of public par-
ticipation, discloses working documents
and drafts, and accepts citizen com-
plaints regarding Parties’ failures to
comply with environmental laws. How-
ever, there is limited if any enforcement
authority invested in the CEC: if a citi-
zen submission regarding a member
state’s failure to comply with environ-
mental laws is approved by a two-thirds
vote of the Ministerial Council under
the CEC, only then are the results
posted in a factual record. To demand
or require a response to this factual
record requires a member state to pur-
sue the matter bilaterally with the mem-
ber state in question (ICTSD, 1999).

Deficiencies in public participation ob-
served at the global level are replicated
at the national level. None of the agree-
ments or bodies reviewed imposes re-
quirements on Parties to engage or pub-
licly consult domestic constituencies on
agenda items or substantive issues to be
considered in upcoming meetings or

negotiation processes. In response,
many well-organized civil society net-
works in industrialized countries rou-
tinely impose outside pressure on their
negotiators or representatives. The pro-
tests against the WTO Ministerial in
Seattle in 1999 are a case in point. By
contrast, civil society groups in devel-
oping countries, like their own govern-
ments, have access to fewer human and
financial resources to track and infor-
mally influence trade and economic
policy negotiations. As a result, these
constituencies are at least partially dis-
enfranchised from international eco-
nomic decision-making.

This set of institutions receives consid-
erable criticism from civil society with
regard to how they practice or facilitate
public participation. The two trade re-
gimes, NAFTA and WTO, are the target
of the majority of these critiques. Al-
though many of the rules they negotiate
and disputes they settle significantly af-
fect the environment, NAFTA and the
WTO have at best limited opportunities
for public interest NGOs to introduce
environmental and other public interest
concerns in negotiation or dispute settle-
ment processes (Mann and von Moltke,
1999 and 2002). The WTO in particular
expects such public participation to be
confined largely to the national level. The
WTO Guidelines for Arrangements on
Relations with Non-Governmental Orga-
nizations states it most succinctly: “...
there is currently a broadly held view that
it would not be possible for NGOs to be
directly involved in the work of the WTO
or its meetings. Closer consultation and
cooperation with NGOs can also be met
constructively through appropriate pro-
cesses at the nationallevel...” (WTO, n.d.).

The European Union goes further than
the other four institutions in this subset
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to codify access to information, partici-
pation, and justice. Given its quasi-
supragovernmental structure, it might be
more aptly compared to national govern-
ments (Saladin, 2002). When compared
to national governments in industrialized
countries, its policies seem less progres-
sive in the area of public participation.
Yet criticism of the EU’s “democratic
deficit” has led to improvements in its
policies and practices over time. Its most
significant reforms include the creation
of the European Ombudsman, the direct
election (rather than appointment) of
representatives to the European Parlia-
ment, and a systematic effort to estab-
lish clear rules on public access to offi-
cial EU documents and deliberations in
EU institutions (Preston, 1999;
Schiffaijer and Jeffreys-Jones, 1999).

ASEAN has been criticized for pursu-
ing a top-down approach and providing
rather limited opportunities for non-
Parties to influence its decision-making.
Generally, ASEAN policies emphasize
the service or supporting role of civil
society in the implementation or ad-
vancement of ASEAN priorities. Exist-
ing policies provide limited room for
civil society to influence the substance
of ASEAN negotiations or to play an
oversight role.

Given the EAC’s limited history, an
evaluation of how it has codified com-
mitments to public participation may be
premature. A Memorandum of Under-
standing (MOU), which recognizes en-
vironmental procedural rights, was
signed by all three parties and is a sig-
nificant step. The MOU calls on Part-
ner states “to cooperate in the rational
management and sustainable use of the
environment and natural resources to
ensure sustainable development.” To
this end, the Partners agree to promote

access to information, enhance public
participation, and develop measures
that will grant access to due process
(Memorandum, 1998).

Nevertheless, the EAC has made little
or no progress in the introduction of
specific policies to back its general com-
mitment to these rights. It is unclear
whether or how civil society organiza-
tions in East Africa are utilizing the
MOU to press for access to EAC nego-
tiations and decision-making processes.
But the MOU provides an important
opening for public interest organiza-
tions to press for access in the future.

All five bodies evaluated have created
dispute resolution mechanisms. The
degree to which these mechanisms are
accessible to the public varies consid-
erably. The European Court of Justice
and the WTO’s Dispute Settlement
Body (DSB) disclose cases pending as
well as rulings handed down by their
courts or dispute resolution mecha-
nisms. The European Court of Justice
and the EAC also permit non-Parties to
submit briefs or opinions to the court
or mechanism, but none posts such sub-
missions or opinions on their websites.
In the case of the European Court of
Justice, deliberations remain confiden-
tial, and do not come under the remit
of the European Ombudsman’s office,
whose mandate is to investigate citizen
complaints of misadministration within
the EU (Schiffaijer and Jeffreys-Jones,
1999). The ASEAN dispute resolution
mechanism is the least transparent, with
no disclosure of pending cases and no
recognition of third-party opinions or
submissions. In the case of NAFTA, al-
though its environmental body recog-
nizes citizen submissions on noncompli-
ance with environmental laws, the
agreement’s dispute settlement and

panel review procedures remain confi-
dential unless the parties involved in a
dispute agree to entertain third-party
submissions.

The trend at the WTO to accept NGO
or non-member submissions, while
maintaining the DSB’s discretionary au-
thority to ignore such submissions, is
perhaps indicative that these submis-
sions confer no real benefit or power to
the submitting parties. Interestingly,
member nations hold contrasting views
on this trend. The United States, for
example, advocates institutionalizing
transparency at the DSB, arguing that
“the cloak of secrecy” has not only weak-
ened the public’s faith in impartial ne-
gotiations, but has also compromised
the accountability of the DSB (Gertler
and Milhollin, 2002). India, on the other
hand, is specifically opposed to the sub-
mission of nonmember briefs to the
DSB, arguing it would only advantage
NGOs from developed countries who
have the resources to make such sub-
missions, while disadvantaging develop-
ing countries who are then forced to
respond to such submissions (Gertler
and Milhollin, 2002).

Trade and Regional Economic
Bodies — Conclusion

When compared to the other institu-
tions, economic and trade bodies have
invested the most in codifying informa-
tion disclosure policies and providing
the public with general information. At
the same time, however, most of them
keep their deliberations or negotiations
confidential, no requirements are im-
posed on members to consult or seek
the input of domestic constituencies,
and justice or redress mechanisms are
closed to intervention or observation by
public interest organizations.
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IV. CONCLUSIONS

The categories of multilateral decision-
making arenas evaluated above exhibit
considerable differences in perfor-
mance among sister or like institutions.
Nevertheless, it is possible to make
broad observations across the three cat-
egories regarding the internalization of
the Aarhus Convention’s organizing
principles: access to information, access
to participation, and access to justice.

Access to information is the best-
developed principle across all
institutions.

In general, institutions in all three are-
nas have made the greatest and most
consistent progress in codifying norms
or rules of behavior with regard to the
dissemination, exchange, and disclosure
of information. Many of the institutions
evaluated have adopted formal informa-
tion disclosure policies and expanded
the number and types of documents
available to the public. At the same time,
negotiation and deliberation processes
remain nontransparent because a ma-
jority of institutions maintain blanket
confidentiality policies. Thus, it is pos-
sible to obtain information about up-
coming decisions or decisions taken, but
much more difficult to observe or in-
fluence negotiations directly.

While general policies on public
participation are quickly becoming
the norm, specific standards or
procedures for such participation
are less consistent.

Among the three decision-making are-
nas, rules and policies on public partici-
pation are framed very broadly. Institu-
tions across all three categories gener-
ally endorse or call for public participa-
tion. But the actual mechanisms created
to facilitate public participation vary
considerably both within and across are-

nas. Among MDBs, public participation
is usually solicited in efforts to imple-
ment safeguard policies or in the con-
text of broad strategy exercises such as
environment or poverty reduction strat-
egies. Civil society participation in
MEAs takes the form of formal mem-
bership in working groups created to
resolve specific technical issues, or is
often informal as many NGOs attend
conferences or meetings of the Parties
as observers. Economic and trade bod-
ies create specific mechanisms or pro-
cedures designed to engage the public.

Public participation at the national
level is uniformly weak; domestic
stakeholders have limited ability to
influence international decisions
that affect their environment.
Despite the variety of public participa-
tion mechanisms at the global level, in-
stitutions or agreements across all three
arenas were uniformly weak in the de-
velopment of rules or policies requir-
ing national-level participation, or re-
quiring Parties or members to consult
with civil society groups in their own
countries. Among the three categories
of institutions, MDBs provide the great-
est opportunity for constituencies and
civil society groups operating in a do-
mestic context to influence decisions.
Yet even these opportunities are circum-
scribed, since the public can provide
input only on the performance of indi-
vidual projects or the resolution of spe-
cific disputes. The requirements that
are in place simply encourage or urge
members to undertake such consulta-
tion or to increase domestic awareness
of the issue. Furthermore, although
many civil society groups can access in-
formation, engage in international de-
bates within each decision-making
arena, and in some cases challenge de-
cisions taken, such opportunities usu-

ally occur at forums held in major re-
gional capitals or international centers.
They therefore require financial re-
sources to permit travel, as well as the
investment of time and familiarity with
the negotiation and deliberation pro-
cess.

Institutions and agreements subject
to the greatest public scrutiny have
the most advanced policy frame-
works with regard to public par-
ticipation.

Institutions or agreements that are sub-
ject to the greatest public demands for
participation or policy reform are also
those that have made relatively more
progress in codifying public participa-
tion rules or policies. This is true for the
MDBs, where the World Bank has been
the focus of ongoing civil society de-
mands for reform. The UNFCCC and
the CBD—the MEAs that emerged
from the 1992 Earth Summit and have
been the subject of high-profile, politi-
cal negotiations with regard to their
implementation—generally have gone
the furthest of all MEAs in ensuring
access to information. Among the re-
gional economic bodies, the European
Union, which has come under consid-
erable scrutiny by EU civil society
groups, most fully articulates policies on
access to information, participation, and
justice. The two trade bodies evaluated,
NAFTA and the WTO, have both been
subject to considerable civil society
criticisms. The WTO has made signifi-
cant advances in the articulation of in-
formation disclosure rules, but as this
analysis reflects, public participation is
presumed to occur primarily, if not ex-
clusively, at the national level. NAFTA’s
environmental body, the CEC, is exem-
plary in the mechanism it has created
to engage NGOs (the Joint Public Advi-
sory Committee) and in the articulation

WORLD RESOURCES INSTITUTE 18

May

2003



WRI ISSUE BRIEF: Aligning Commitments

of public participation guidelines.
NAFTA’s Free Trade Commission, how-
ever, lags behind in engaging the pub-
lic and disclosing basic information with
regard to its meetings and deliberations.

Access to justice and redress are
generally the most underdeveloped
in both policy and practice.

Policies or mechanisms that provide
recourse or remedy for failure to imple-
ment or respect commitments are not
well developed across all three catego-
ries. Not surprisingly, an institution’s
ability to guarantee access to review
and/or judicial procedures depends
heavily on its policies on access to in-
formation and participation. An evalu-
ation of redress mechanisms includes
both the ability of civil society or non-
members to bring a complaint, but also
the ability to be informed about dispute
settlement procedures brought by an-
other complainant. MEAs have weak
dispute resolution and enforcement
mechanisms that are closed to public
observation and will only consider
claims made by parties to the MEA. On
the other hand, economic and trade
bodies have established much stronger
justice mechanisms, but they also place
considerable restrictions on third par-
ties” ability to trigger a review, observe
deliberations, or submit opinions for
consideration in a particular case.
Among the three categories, MDBs
have gone the furthest in articulating
alternative dispute resolution mecha-
nisms. However, the actual operation of
MDB justice mechanisms, like ombuds-
man offices and inspection panels, has
proven to be cumbersome and often
inaccessible to civil society, particularly
organizations representing local popu-
lations or affected parties.

No common methodology exists for
assessing the implementation and
practice of public participation; such
a methodology is needed to assess the
full impact of changes in policies
mandating public participation.

To more completely examine not only
the policy but also the practice of pub-
lic participation, further methodologi-
cal work is required. For example, com-
mon agreement on what constitutes best
practice in public consultations would
further meaningful assessment of prac-
tice. If environmental safeguard policies
at the MDBs, for instance, followed cer-
tain procedures in consultation with af-
fected parties, perhaps disputes could
be settled more efficiently and effec-
tively, in the eyes of both sides. To be
most effective, such a methodology
should be developed collaboratively by
civil society groups and the international
agencies that are expected to implement
such measures.

These broad observations help us to dis-
cern key trends among the different in-
stitutions. Evidence suggests there is a
growing acceptance of public participa-
tion as an accepted norm in interna-
tional decision-making arenas. While
there is no common degree of policy
development across the institutions to
back such a norm, there is a trend to-
ward upward harmonization of public
participation policy. Ultimately, policy
alone is insufficient for guaranteeing
civil society access to information, par-
ticipation, and justice. Nonetheless, the
codification of formal public participa-
tion policies explored here is still an
important indicator of progress. To en-
sure upward harmonization in the de-
velopment of public participation poli-
cies a comprehensive review of the
practice of public participation in inter-
national decision-making is a fundamen-

tal next step. Hopefully, this analysis
provides the basis as well as the impe-
tus for such an evaluation.
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APPENDIX 1

Post-Principle 10 Participation Commitments * (Aarhus excluded)

The following represent multilateral environmental commitments made post-Rio that embrace participation principles or include
specific participation commitments. Some key agreements such as the Convention on Persistent Organic Pollutants also include such
commitments, but these have been excluded since they are not yet in force.

Title Language Scope | Dates
Canada-Mexico-United PREAMBLE Canada, | September 9,1993;
States: North American EMPHASIZING the importance of public participation in conserving, Me.xico, September 14’_1993’
Agreement On protecting and enhancing the environment; United | Done at Washington;
Environmental ol biecti States . ber 19. 1993
Cooperation Article ‘1: O )Jectlves. %eptem ver 12, ;

The objectives of this Agreement are to: September 14, 1993,

Done at Ottawa;
(h) promote transparency and public participation in the development of September 8, 1993;
environmental laws, regulations and policies; September 14, 1993,
Done at Mexico City.

Agreement Establishing | Article 2 — Purposes South Date of adoption:
The South Pacific Pacific June 16, 1993
Regional Environmental “Th ion Plan shall include.” p
Programme (SPREP) 2. “The Action Plan shall include: In force:

(e) “strengthening national and regional capabilities and institutional August 31, 1995

arrangements;”

(f) “increasing and improving training, educational and public awareness

activities; and”

(g) “promoting integrated legal, planning and management mechanisms.”

Article 7 — Functions of the Secretariat

1. “The functions of the Secretariat shall be to implement the activities of

SPREP, which shall include:”

(f) “increasing and improving training, educational and public awareness

activities; and”...
Israel-Jordan-Palestine 1.Water Resources in Legislation Middle Date signed:
Liberation Organization: | o Ownership and Administration of Water Resources East February 13, 1996
Declaration On All f each blicl d and/ 1l lled
Cooperation On Water- water resources of each party are publicly owned and/or centrally con.tro ed.
Related Matters They are used for the benefit of their respective societies. The Core Parties

promote public participation in water resources management. Well-drilling,

water production and supply are allowed only by permit or licence. A Central

Water Authority/Government Agency exists in each of the Core Parties, and

exercises effective control over water resources.
United Nations: General | A. Integration of economic, social and environmental objectives 24. Global Date signed:

Assembly Resolution
A/Res/S-19/2 Of The
Nineteenth Special
Session On Progress
Achieved Towards
Meeting Objectives Of
The Earth Summit With
Annex On A Programme
For The Further
Implementation Of
Agenda 21

(b) .....In particular, the empowerment and the full and equal participation of
women in all spheres of society, including participation in the decision-making
process, are central to all efforts to achieve such development;

June 28, 1997

# Prepared by Eric Dannenmaier, Genifer Tarkowski and Ruth Eckhardt of the Tulane University Institute for Environmental Law and Policy, New

Orleans.
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APPENDIX 1

Agreement On The
International Dolphin
Conservation Program,
With Annexes

Post-Principle 10 Participation Commitments (Aarhus excluded)

Article XVII. TRANSPARENCY

1. “The Parties shall promote transparency in the implementation of this
Agreement, including through public participation, as appropriate.”
APPENDICES:

Annex X GUIDELINES AND CRITERIA FOR THE PARTICIPATION OF
OBSERVERS AT MEETINGS OF THE PARTIES

1. “The Director shall invite to Meetings of the Parties convened pursuant to
Article VIII intergovernmental organizations whose work is relevant to the
implementation of this Agreement, as well as non-Parties whose participation
may promote implementation of this Agreement.”

2. “Non-governmental organizations (NGOs) with recognized experience in
matters pertaining to this Agreement shall be eligible to participate as
observers in all Meetings of the Parties convened pursuant to Article VIIT
except meetings held in executive session or meetings of Heads of Delegation.”

Global

Date of adoption:
May 21, 1998

Into-Force:
February 15, 1999

Organization Of American
States (OAS): Inter-
American Democratic
Charter

Article 2

The effective exercise of representative democracy is the basis for the rule of law
and of the constitutional regimes of the member states of the Organization of
American States. Representative democracy is strengthened and deepened by
permanent, ethical, and responsible participation of the citizenry within a
legal framework conforming to the respective constitutional order.

Article 6

It is the right and responsibility of all citizens to participate in decisions
relating to their own development. This is also a necessary condition for the
full and effective exercise of democracy. Promoting and fostering diverse forms
of participation strengthens democracy.

Date of adoption:
September 11, 2001

Convention on
Environmental Impact
Assessment in a
Transboundary Context

Article 2 GENERAL PROVISIONS

2. “Each Party shall take the necessary legal, administrative or other measures to
implement the provisions of this Convention, including, with respect to proposed
activities listed in Appendix I that are likely to cause significant adverse
transboundary impact, the establishment of an environmental impact assessment
procedure that permits public participation and preparation of the
environmental impact assessment documentation described in Appendix I1.”

6. “The Party of origin shall provide, in accordance with the provisions of this
Convention, an opportunity to the public in the areas likely to be affected
to participate in relevant environmental impact assessment procedures
regarding proposed activities and shall ensure that the opportunity provided to
the public of the affected Party is equivalent to that provided to the public of the
Party of origin.”

Article 3 NOTIFICATION

8. “The concerned Party shall ensure that the public of the affected Party in the
areas likely to be affected be informed of, and be provided with possibilities for
making comments or objections on, the proposed activity, and for the
transmittal of these comments or objections to the competent authority of the
Party of origin, either directly to this authority or, where appropriate, through
the Party of origin.”

Article 4 PREPARATION OF THE ENVIRONMENTAL IMPACT
ASSESSMENT DOCUMENTATION

2. “The Party of origin shall furnish the affected Party, as appropriate, through a
joint body where one exists, with the environmental impact assessment
documentation. The concerned Parties shall arrange for distribution of the
documentation to the authorities and the public of the affected Party in the areas
likely to be affected and for the submission of comments to the competent
authority of the Party of origin, either directly to this authority or, where
appropriate, through the Party of origin within a reasonable time before the final
decision is taken on the proposed activity.”

Global

Date of adoption:
February 25, 1991

In force:
September 10, 1997
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external reviewers: Eric Dannenmaier,
Tulane University Institute for Environ-
mental Law and Policy; Charles Di
Leva, World Bank; Miguel Fredes,
Centro Austral de Derecho Ambiental;

NOTES

1.

This definition is drawn from the Aarhus
Convention preamble and supporting ar-
ticles (Articles 3, 4, 5, 6, 7, 8 and 9), which
build on Principle 10 of the Rio Declara-
tion.
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ABOUT WRI

World Resources Institute is an environmental think tank that goes beyond re-
search to create practical ways to protect the Earth and improve peoples lives.
Our mission is to move human society to live in ways that protect Earth’s environ-
ment for current and future generations.

Our program meets global challenges by using knowledge to catalyze public and
private action:

* To reverse damage to ecosystems. We protect the capacity of ecosystems
to sustain life and prosperity.

e To expand participation in environmental decisions. We collaborate with
partners worldwide to increase people’s access to information and
influence over decisions about natural resources.

* To avert dangerous climate change. We promote public and private action
to ensure a safe climate and sound world economy.

* To increase prosperity while improving the environment. We challenge

the private sector to grow by improving environmental and community

well-being.

In all of its policy research and work with institutions, WRI tries to build bridges
between ideas and actions, meshing the insights of scientific research, economic
and institutional analyses, and practical experience with the need for open and
participatory decision-making.
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